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1. The Appeals Chamber of the International Crimniirédbunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Vialatiof International Humanitarian Law
Committed in the Territory of Rwanda and Rwandatiz€ns Responsible for Genocide and Other
Such Violations Committed in the Territory of Nelgiuring States between 1 January 1994 and 31
December 1994 (“Appeals Chamber” and “Tribunal’pexgively) is seized of an appeal by Juvénal
Kajelijeli against the Judgement and Sentence redday Trial Chamber Il on 1 December 2003 in
the case oThe Prosecutor v. Juvénal Kajelij¢fiTrial Judgement”):

l. INTRODUCTION

A. The Appellant

2. The Appellant, Juvénal Kajelijeli, was born df Recember 1951 in Mukingo Commune,
Rwinzovu Sector, Ruhengeri Prefecture, Rwandée Appellant wadourgmestreof Mukingo
Communefrom 1988 to 1993 and was re-appointed to that pns26 June 1994, remaining until
mid-July 1994° As bourgmestrehe exercised important responsibilities at themoine level: he
represented executive power, had authority ovatl sarvants, and could request intervention by
commune police forcesFurthermore, the Appellant was a leader ofltiierahamwewith control
over thelnterahamwen Mukingo Commune, and he had influence overltiterahamwean Nkuli
Commune’. The Appeals Chamber notes that the Amended Indittmvhich forms the basis of the
convictions, does not charge the Appellant for 1884 genocide in Rwanda in its entirétyhe

Trial Chamber’s convictions rather ascribe him @niah responsibility related to selected incidents.

B. The Judgement and Sentence

3. The Trial Chamber convicted the Appellant punsui@ Article 6(1) of the Statute for
ordering, instigating, and aiding and abetting esmas well as Article 6(3) for failing to prevent
crimes committed in the communes of Nkuli, Mukingmd Kigome, in particular at Byangabo
Market, Busogo Hill, the Munyemvano compound ane Ruhengeri Court of Appeal in April
19947 These crimes included genocide (Count 2) and mwtation as a crime against humanity

! For ease of reference, two annexes are appendhis tiudgement: Annex A - Procedural Backgrourdi Annex B -
Cited Materials/Defined Terms.

2 Trial Judgement, para. 5.

% Trial Judgement, paras. 6, 739.

* Trial Judgement, para. 277.

® Trial Judgement, para. 404.

® See generally KajelijeliAmended Indictment, 25 January 2001.

" Trial Judgement, paras. 817-845, 896-907.
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(Count 6) With respect to the events at Byangabo Marketyhe further convicted of direct and
public incitement to commit genocide pursuant tticde 6(1) of the Statute (Count #)The Trial
Chamber found that the Appellant was present abwsisites where he directéderahamwamnobs

to massacre Tutsis in an effort to rid the Mukiregml Nkuli Communes of theffl.He also played
an instrumental role in transporting members oflttierahamwemilitia and providing them with
weapons: This resulted in the deaths of more than 300 medpihe Trial Chamber sentenced the
Appellant to imprisonment for the remainder of lifis for the convictions on each of Counts 2 and
6, and to imprisonment for fifteen years for hiswgation on Count 4, with all sentences to run

concurrently, and with credit for time servEd.

C. The Appeal

4, As indicated in the Appellant's Amended NotideAppeal (“Amended Notice of Appeal”)
and his Brief on Appeal (“Appellant’s Brief”), th&ppellant is appealing against the convictions,
the sentence, and the Trial Chamber’s denial ddethof his motions. He requests the Appeals
Chamber to overturn the verdicts on Counts 2, 4, Gand release him, or, in the alternative, to
order a retrial and release him on bail, or, indtiernative, to quash the sentence of imprisonment
for life and replace it with a determinate sentelic€he Appellant has divided his grounds of
appeal into four categories: errors of law, ermfr$act, denial of motions, and appeal against the
sentence. Within these categories, the Appeals Géarhas identified twenty-five grounds of
appeal. All grounds of the appeal are reviewedamsidered in the present Judgement.

D. Standards for Appellate Review

5. The Appeals Chamber recalls some of the requssgndards for appellate review pursuant
to Article 24 of the Statute. This provision addes errors of law which invalidate the decision and
errors of fact which occasion a miscarriage ofigastlt is settled jurisprudence in the Appeals
Chamber of the ICTR and the ICTY that:

A party alleging that there is an error of law magtance arguments in support of the contention
and explain how the error invalidates the decisiout, if the arguments do not support the

8 Trial Judgement, para. 942.

° Trial Judgement, paras. 856-861, 942.

Y'3see, e.gTrial Judgement, paras. 832, 988.

1 See, e.gTrial Judgement, paras. 824, 834.

12 5eeTrial Judgement, paras. 822, 824, 834.

13 Trial Judgement, paras. 968, 969.

4 Amended Notice of Appeal, p. 28; Appellant’s Bripf 5.
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contention, that party does not automatically lilsg@oint since the Appeals Chamber may step in
and, for other reasons, find in favour of the catite that there is an error of law.

As regards errors of fact, it is well establishedttthe Appeals Chamber will not lightly overturn
findings of fact made by a Trial Chamber. “Where Defence alleges an erroneous finding of fact,
the Appeals Chamber must give deference to thé Thamber that received the evidence at trial,
and it will only interfere in those findings wheme reasonable trier of fact could have reached the
same finding or where the finding is wholly erronsoFurthermore, the erroneous finding will be

revoked or revised only if the error occasionediscarriage of justice®

6. A party may not merely repeat on appeal argusngévat did not succeed at trial, unless the
party can demonstrate that the Trial Chamber’sctigje of them constituted such error as to
warrant the intervention of the Appeals ChamBBekrguments of a party which do not have the
potential to cause the impugned decision to bersedeor revised may be immediately dismissed
by the Appeals Chamber and need not be consideré&ueanerits?

7. In order for the Appeals Chamber to assess y'parguments on appeal, the appealing
party is expected to provide precise referencesel@vant transcript pages or paragraphs in the
Judgement to which the challenges are being riaflarther, “the Appeals Chamber cannot be
expected to consider a party’s submissions in détéhey are obscure, contradictory, vague or

suffer from other formal and obvious insufficiersi&®

8. Finally, it should be recalled that the Appe@samber has inherent discretion in selecting
which submissions merit a detailed reasoned opiniorwriting.? Furthermore, the Appeals
Chamber will dismiss arguments which are evidenthfounded without providing detailed

reasoning?

15 vasiljevit Appeal Judgement, para. 6 (internal citations tmuijt See also, e.g., BlagkAppeal Judgement, para. 14;
NiyitegekaAppeal Judgement, para.RutagandaAppeal Judgement, para. 20usemaAppeal Judgement, para. 16.
16 Krsti¢ Appeal Judgement, para. 40 (internal citations tuijt See also, e.g., BlagkAppeal Judgement, paras. 16-
19; NiyitegekaAppeal Judgement, para. 8.

7 NiyitegekaAppeal Judgement, para. 9.

'8 NiyitegekaAppeal Judgement, para. See also, e.g., BlagkiAppeal Judgement, para. 1ButagandaAppeal
Judgement, para. 18.

19 practice Direction on Formal Requirements for Agipefrom Judgement, para. 4(tSee also Blaski Appeal
Judgement, para. 1}iyitegekaAppeal Judgement, para. 19asilievi Appeal Judgement, para. 1Rutaganda
Appeal Judgement, para. Iayishema and Ruzindargpeal Judgement, para. 137.

2 vasiljevi: Appeal Judgement, para. I3ee also BlaskiAppeal Judgement, para. 18iyitegekaAppeal Judgement,
para. 10Kunarac et alAppeal Judgement, paras. 43, 48.

4l NiyitegekaAppeal Judgement, para. Ree also, e.g., Rutagandapeal Judgement, para. ¥ynarac et al Appeal
Judgement, para. 47.

2 NiyitegekaAppeal Judgement, para. 1%ee also, e.g., BlagkiAppeal Judgement, para. 19asilievic Appeal
Judgement, para. 1RutagandaAppeal Judgement, para. ¥jnarac et al Appeal Judgement, para. 48.
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[I. ALLEGED INCORRECT APPLICATION OF LAW TO THE FACTS O F
THE CASE (GROUND OF APPEAL 4)

9. Under this ground of appeal, the Appellant akedistinct errors relating to (i) the impact of
trauma on the testimony of witnesses, (ii) useiffiéient standards in the assessment of evidence,
and (iii) misapplication of Rule 90(G) of the Trilmai’s Rules of Procedure and Evidence (“Rules”).

The Appeals Chamber considers each of these suimdgaon turn.

A. Impact of Trauma

10. The Appellant submits that the Trial Chambeeeias a matter of law in accepting that the
impact of trauma could explain “inconsistent withasatements, conflicts, contradictions and gaps
in memory” of Prosecution withesses upon whoseiniesty the Trial Chamber relied in its
Judgement® The Appellant concedes that some Prosecution ss&® who were victims or
witnesses of atrocities may have experienced traum@collecting such events and that their
evidence may have been affected by this tratfrifaae Appellant argues, however, that none of the
Prosecution witnesses upon whose testimony thd Thamber based its findings falls into this
witness category and that, consequently, the impiairthuma cannot account for their inconsistent

evidence?®

11. The Prosecution responds that the Trial Chamasrentitled to take the impact of trauma
into account when assessing the reliability of BPcoson witnesses, and observes that the
impugned passage from the Trial Judgement appeassgeneral section addressing matters of
credibility.*®

12. In making his submission on this point, the dlfgnt points to paragraph 37 of the Trial

Judgement’ The impugned text reads as follows:

The Chamber notes that many of the witnesses wive Iestified before it have seen and
experienced atrocities. They, their relatives @irtfriends have in several cases, been the victims
of such atrocities. The Chamber notes that recograind revisiting such painful experiences is
likely to affect the witness’s ability to recourttet relevant events in a judicial context. The
Chamber also notes that some of the witnesses ®gidied before it may have suffered—and
may have still continued to suffer—stress-relatisoriers’®

% Amended Notice of Appeal, para. 11; Appellant'seBrparas. 61, 62.
2 pppellant’s Brief, para. 62.

% Appellant’s Brief, para. 62.

% Respondent’s Brief, para. 76.

2’ seeAmended Notice of Appeal, para. 11; Appellant'séBrpara. 61.
% Trial Judgement, para. 37.
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13. The Appeals Chamber considers that there isrmar in the Trial Chamber’'s statements
regarding the impact of trauma. First, despiteAppellant’'s suggestion, it was clearly proper for
the Trial Chamber to address the issue of traunthdrfirst place: many of the witnesses on both
sides had, for instance, directly observed atmsjtand others had been victifdisndeed, several
Defence witnesses specifically testified that tiveye traumatized (and this alone would justify the
Trial Chamber’s discussion, even if the Prosecutidmesses had not also suffered trauffla).
Second, the Trial Chamber's commentary on thiseissensists principally of direct quotations
from the ICTY Appeals Chamber’s Judgements inkhpreski}and”elebi}i cases, which held that
the Trial Chamber should take the likely distorteféects of trauma into account when considering
witness testimony; that the Trial Chamber is freaatheless to accept the fundamental features of
testimony despite the impact of trauma; and thaunhra may sometimes explain minor
inconsistencies in testimony without necessarilgugning the credibility of the testimony as to the
major events that occurréliThese principles are sound, and the Trial Chamiasrcorrect to cite

them.

B. Alleged Use of Different Standards in the Assessmieaf Evidence

14.  The Appellant submits that the Trial Chambeectin law when it based its Judgement “in
whole” upon “the inconsistent testimony of murdsrehieves, and embezzlers, most of whom had
been sanctioned by or arrested and detained b&gpellant” while “discrediting” the Appellant’s
alibi evidence on the ground that the Defence sites were biased in favour of the Appelfént.
The Appellant argues that this demonstrates thed Thamber’s application of a “double standard”

in evaluating the evidencé.

15.  The Appellant highlights that six Prosecutidtnessed' upon whose evidence, in his view,
the Judgement is based have been sanctioned eteartey him and argues that they would “likely
bear a grudge” against him and, therefore, that were “likely to testify falsely’®®> The Appellant

disputes the Trial Chamber’s holding that it condd find any link between the criminal conduct of

# gee, e.g.Trial Judgement, paras. 498-508 (witnesses frorh bites testifying regarding the murder of Rukara);
652-655, 662-665 (testimonies of rape victims).

* Trial Judgement, paras. 542, 580, 589.

31 SeeTrial Judgement, paras. 37-40.

32 Amended Notice of Appeal, paras. 12-17; Appeltief, paras. 63-79.

3 Appellant’s Brief, para. 79.

3 The Appellant does not identify who these six eitses areséeAppellant’s Brief, para. 64), but he does name the
following seven Prosecution withesses as “commdmicals most of whom the Appellant himself had semed or
arrested and imprisoned”: GBV, GBE, GBH, GAO, GOEDQ, GAP.SeeAppellant’s Brief, para. 63 n. 3.

% Appellant’s Brief, para. 79.
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the witnesses, his role in sanctioning them, andraason why the witnesses would bear a grudge

against him or wish to testify against him fals&ly.

16. Conversely, the Appellant notes, the Trial Cbanfchose to discredit” his alibi witnesses,
Defence Witnesses LMR1 and JK312, because he wiasa relative of one and had saved the life
of the other’

17. The Prosecution responds that it was the Tlahmber’'s responsibility to weigh the
evidence and choose between divergent testimomdstlaat, by raising the present issue, the
Appellant is merely attempting to reargue his daesfere the Appeals Chamb&The Prosecution
highlights that the Trial Chamber considered thdétenaf bias of witnesses and provided careful

reasons for its assessment of witnesses’ cregibflit

18. A review of the Trial Chamber's assessmenthef ¢redibility of Prosecution witnesses
reveals that the Chamber was alert to the issua pbssible bias of the witnesses against the
Appellant and that it considered it in the ovemlsessment of their credibilty. The Appeals
Chamber also recalls that having considered thegaiions of the witnesses’ bias, the Trial
Chamber decided to treat the testimony of one efnthWitness GBV, with cautich. The bare
allegation that a witness is a “common criminal’oniB biased against the Appellant because the
Appellant arrested or sanctioned the person foalegied misdeeds does not, in itself, diminish the
creditworthiness of the witness’s testimony. In thew of the Appeals Chamber, the Appellant’s
submissions under the present ground of appealotshow that the Trial Chamber erred in the
assessment of the credibility of the withessegatldby the Appellant to be biased against him.

19. Furthermore, the Appellant’'s argument that @l Chamber “discredited” his alibi
evidence because Defence witnesses were biasead faviour is based upon a misconstruction of
the Trial Chamber’s findings. The Appellant alledkat the Trial Chamber did not find Defence
Witness JK312 credible, “in the main part”, becatise Appellant had once saved his fife.
However, a review of the relevant portion of thealfdudgement reveals that the Trial Chamber
found the testimony of Witness JK312 not credildeegards the alibi on grounds of the external

and internal inconsistency of his testimony as @slhis demeanour during testimony; the fact that

% Amended Notice of Appeal, para. 13; Appellant's&eBrpara. 65.

37 Amended Notice of Appeal, para. 15; Appellant'seBrparas. 67, 79.
3 Respondent’s Brief, para. 77.

39 SeeRespondent’s Brief, para. 77 n. 32.

“0See, e.gTrial Judgement, paras. 146-156

! SeeTrial Judgement, para. 147.

2 Amended Notice of Appeal, para. 15.
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the Appellant once saved the witness was mentiongdas a “final point” in the detailed analysis
of his testimony by the Trial Chamb&rAs regards the Appellant’s argument concerningebesé
Witness LMR1, the Appeals Chamber observes thatewthie Trial Chamber noted the close
relationship between Witness LMR1 and the Appellardid not reject the witness’s testimony on
this ground, but, rather, found that its scope wasufficient to preclude the Appellant’s

involvement in the alleged criminal aéfs.

20. Finally, in his Appellant’s Brief, the Appellaalso argues that the Trial Chamber’s findings
with respect to the credibility of Defence Witnes$dEM and RGM are “other examples of its
application of a double standard” in evaluatingd»ee evidence in the Trial Judgem&htiaving
considered the Appellant’s arguments on this pasnivell as the relevant portions of the record, the
Appeals Chamber does not consider the Trial Chambssessment of the credibility of these two
witnesses as shedding any light on the allegatioa double standard in the Trial Chamber’'s

evaluation of Defence evidence.
21.  Accordingly, the appeal under this sub-growndismissed.

C. Alleged Misapplication of Rule 90(G) of the Rules

22. Lastly under this ground of appeal, the Appellsubmits that the Trial Chamber erred in
law in dismissing his attack on the credibility Bfosecution witnesses, particularly Witnesses
GBV, GBE, GAO, GAS, and GAP, on the basis thatApgellant did not confront the withesses
with the allegations of a motive to give false itmsiny*° The Appellant charges that the Trial
Chamber “misapplied this requirement from Rule 90(@ the Rules as amended on 27 May 2003
which stipulatesinter alia, the following:

(i) In the cross-examination of a witness wholideato give evidence relevant to the case for the

cross-examining party, counsel shall put to thanhegs the nature of the case of the party for
whom that counsel appears which is in contradiotibthe evidence given by the witné'$s.

23. The Appellant alleges that in holding him telsa standard the Trial Chamber committed a
legal error because this standard only came intcefafter the close of his trial. The Appellant
recalls that during his trial Rule 90(G) of the 8umerely provided, in relevant part, thpd]foss-

examination shall be limited to points raised ie #txamination-in-chief or matters affecting the

3 SeeTrial Judgement, para. 228ee alsaletailed discussion of Witness JK312's credibilitffa Chapter V.

* SeeTrial Judgement, paras. 224, 227. NeverthelessTthal Chamber stated that it will consider “th#l £vidence
adduced in relation to the alibi when making itslfngs.”Id., para. 231.

> Trial Judgement, para. 70.

6 Amended Notice of Appeal, para. 18; Appellant'seBrparas. 80-93.

" Appellant’s Brief, para. 87.
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credibility of the witness?*® Therefore, the Appellant argues, he was underhbfigation to put to

the witnesses the allegations of a motive to gaksef testimony?

24. The Prosecution responds that the Trial Chamlioenot hold the Appellant to the standard
prescribed in Rule 90(G)(ii) as amended after thusec of the Appellant’s tria® Rather, the
Prosecution submits, the Trial Chamber applied asme of fairness and common setisia. the
view of the Prosecution, it is unfair to a withéssnake allegations to discredit him or her without
putting those allegations to the witness for a esp>> Moreover, the Prosecution submits that a
Trial Chamber cannot assess such allegations liag not had the opportunity to observe the

witness’s reaction to them.

25. As the Appellant correctly points out, in redatto Prosecution Witnesses GBV, GBE,
GAO, GAS, and GAP, the Trial Chamber noted thatAppellant did not put to these witnesses his
allegations concerning their credibility. The Tri@hamber addressed this point in paragraph 157 of
the Judgement:

The Chamber finds that there were many instanceshich the Defence made no reference to

these allegations about Prosecution witnesses glurioss-examination of these witnesses, thus

not giving the Witness an opportunity to answertloe record. This factor has been taken into

account by the Chamber in making its findings oa fhefence attack on the credibility of
Prosecution Witnesses.

26. In the view of the Appeals Chamber, when weiglihe Appellant’s allegations going to the
credibility of the Prosecution witnesses, the T@alamber was entitled to take into account the fact
that the Appellant did not put such allegationsht® witnesses for their reactions. Indeed, without
the benefit of observing the witnesses’ reactiensuich allegations, the Trial Chamber was not in a
position to determine whether there was merit ie #ppellant's charges. Contrary to the
Appellant’s claim, there is no indication that theal Chamber based its position on this matter on
the version of Rule 90(G) which came into effeceathe Appellant’s trial. Accordingly, this sub-

ground of appeal is dismissed.

8 Appellant’s Brief, para. 90.
9 Appellant’s Brief, para. 92.
0 Respondent’s Brief, para. 78.
°1 Respondent’s Brief, para. 78.
*2 Respondent’s Brief, para. 79.
*3 Respondent’s Brief, para. 79.
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lll.  ALLEGED ERROR IN REJECTING EVIDENCE OF DEFENCE'S
TUTSI WITNESSES THAT THE APPELLANT SAVED THEIR LIVE S
(GROUND OF APPEAL 5)

27.  The Appellant submits that the Trial Chambeedein law and fact when it decided to reject
the testimony of Defence Witnesses RHU21, RHU26AZand JK312 that he had saved their
lives>* The Appellant further contends that the Trial Chamerred in finding that the evidence
brought by these four Defence witnesses “did nfficsently impeach the Prosecution evidence in
connection with themens reaelement to make out a charge of genocfdeSpecifically, the
Appellant contends that the evidence that he wasiging refuge to the four Tutsi withesses on 8
April 1994, discredits Prosecution Witness GBH’aiml that the Appellant and tHeterahamwe
were searching for Tutsi survivors to kill on ttere date®

28. The Prosecution responds that the Trial Chandsare careful consideration to the
testimony of the four witnesses in question, butahaded that even if their evidence were accepted,
it would not have had a bearing on the Trial Charsbinal conclusion that the Appellant was
involved in the killing of a large number of Tutgictims with the specific intent to commit
genocide’’ The Prosecution observes that the Trial Chamlfiedings in this regard were based on
the testimony of several Prosecution witnesses,nabanly on the testimony of Witness GBH, as
alleged by the Appellant The Prosecution submits that the Trial Chambestsclusion that the
Appellant had the specific intent to commit genecidas correct because the Trial Chamber
interpreted the Appellant's words and deeds agaansiemonstrated background or context of
general purposeful action, instead of merely weighihose specific acts and deeds against each
other>® According to the Prosecution, it was thereforesomable for the Trial Chamber to hold that
the Appellant’s attacks on and killings of Tutsigweighed any actions that he might have taken to

help a very small number of Tutsi individuéfs.

29. In the view of the Appeals Chamber, a reviewhef Trial Judgement reveals that the Trial
Chamber did not reject the testimony of WitnesséJRL, RHU26, ZLA, and JK312, as the

> Amended Notice of Appeal, paras. 19, 20; AppelaBtief, para. 99.

> Amended Notice of Appeal, para. Bee alsdppellant’s Brief, para. 99.
% Appellant’s Brief, para. 102.

" Respondent’s Brief, para. 85.

8 Respondent’s Brief, para. 85.

*9 Respondent’s Brief, para. 91.

0 Respondent’s Brief, paras. 90, 91.
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Appellant suggests. The Trial Chamber carefullysidered the evidence of all four witnes8es,
but found that it did not suffice to impeach theg$&cution’s evidence regarding the Appellant’s
participation in the killings of Tutsis, and hisesjfic intent to commit genocidé. The Trial
Chamber’s conclusion that the Appellant particigate the killing of Tutsis and that he had the
specific intent to commit genocide was based odexnge of a series of Prosecution witnesses, and
not only, as the Appellant suggests, on the evideidVitness GBH? Therefore, the Appellant’s
contention that the testimony of Witnesses RHU2HURG, ZLA, and JK312 outweighs and
discredits the testimony of Witness GBH, is notspesive. Accordingly, the Appeals Chamber
finds that the Appellant has not demonstrated ttafTrial Chamber’s findings in this regard were

unreasonable or erroneous and dismisses the piggsemid of appeal to this extent.

30. The Appeals Chamber also notes the Appellattsnission under this ground of appeal
that the Trial Chamber erred in fact by mischanrgitey his Mukingo residence as belonging to
Defence Witness SMR2 by referring to it as “her kdnther place”, and “her housé&®. The
Appellant argues that, in doing so, the Trial Chamignored his role in providing refuge to the
Tutsi refugee§> and credited Witness SMR2, instead of him, witirsgtheir lives®® The Appeals
Chamber considers this submission below in conmeatith the appeal against the sentence where

the Appellant has also raised this argunfént.

®1 Trial Judgement, paras. 99-113.

%2 Trial Judgement, para. 115.

83 SeeTrial Judgement, paras. 483, 624 (GAP); paras, 490, 492, 499, 519, 531, 534, 545, 621, 695 (GA@)as.
529, 708, 712-714 (GDQ); paras. 546, 553 (GBV)apaBl (GBG and ACM); paras. 465, 469, 472, 476-&09,
695, 697 (GDD).

& Appellant’s Brief, paras. 107, 108.

 Amended Notice of Appeal, paras. 21-23; AppelBtief, paras. 107, 108.

¢ Appellant’s Brief in Reply, para. 26.

®” See infraChapter XXIII.
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V. ALLEGED ERROR IN REJECTING THE APPELLANT'S ARGUMENT
THAT PROSECUTION WITNESSES WHO WERE ARRESTED BY HIM
HAD A MOTIVE TO TESTIFY FALSELY (GROUND OF APPEAL 6 )

31. The Appellant submits that the Trial Chamberederin law and fact in finding that
Prosecution Witnesses GBE, GBH, GAO, GDD, GDQ, &®V were credible witnesses in spite

of the fact that these witnesses had a motivestifydalsely against hirf®

32. The Prosecution responds that the allegatibriaimted motivation stem mainly from the
Appellant’s testimony and that, in most cases, Apgellant did not put these allegations to the
witnesses in cross-examination, leaving the Triaki@ber without the opportunity to assess the

witnesses’ reactions to such allegatifhs.

33. The Appeals Chamber has already addressenh#tisr above under Ground of Appedl4.

A review of the Trial Chamber’s assessment of tieglibility of Prosecution witnesses reveals that
the Trial Chamber was alert to the issue of a ptesdias of the withesses against the Appellant
and that it considered this matter in the overaessment of their credibilify. The Appeals
Chamber also recalls that having considered thegaiions of the witnesses’ bias, the Trial
Chamber decided to treat the testimony of one efthWitness GBV, with cautioff. The bare
allegation that a witness is biased against the eAgmt because the Appellant arrested or
sanctioned the person for his alleged misdeeds dogsin itself, diminish the credit of the
witness’s testimony. The Appeals Chamber finds tiatAppellant’s submissions under the present
ground of appeal do not show that the Trial Chandsezd in the assessment of the credibility of

the witnesses alleged by the Appellant to be biaggehst him.

34. Under this ground of appeal, the Appellant asgues that the credibility of Witnesses
GAO, GDD, and GDQ suffered for additional reasohise Appellant contends that since these
three witnesses are incarcerated in Rwanda, thdyahmotive to testify falsely against him in
exchange for a lighter senteréen the view of the Appeals Chamber, this is anubsgantiated

assertion in which the Appellant fails to ident#gy error on the part of the Trial Chamber.

% Amended Notice of Appeal, paras. 24-36; Appel&Btief, paras. 110-130.
%9 Respondent’s Brief, para. 93.

0 See supra&Chapter II.

I See, e.gTrial Judgement, paras. 146-156, 467, 704.

2 SeeTrial Judgement, para. 147.

3 Appellant’s Brief, paras. 121, 124, 128.
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35. The Appellant further submits that the Triala@iber erred in finding Withess GAO
credible, notwithstanding his “conflicting, contieiry and impeached testimon{” However, the
Appellant fails to provide any detail to this argemh and does not point the Appeals Chamber to
any place in the record to support his claim. lohscircumstances, the Appeals Chamber need not

consider this submission furth@r.

36. Finally, the Appellant submits that the Tridianber erred in its legal and factual findings
that Witness GDD was credible, failing to consitlee testimony of Defence Witness JK27 that
Witness GDD was a “thief, drunk, liaf*This argument is premised upon a misrepresentafion
the facts. The Trial Judgement reflects that iresssg the credibility of Withess GDD, the Trial
Chamber did consider the evidence of Witness JK&Tuding the allegations that Witness GDD
was a liar who stole things from his famflyThe Trial Chamber concluded its analysis as fatow
“Having considered fully the testimony of Witnes©I viewed in the light of the evidence
presented in the case as a whole, and taking otouat the demeanour of the Witness during his
testimony, the Chamber finds Witness GDD to be alible witness.”® The Appeals Chamber
finds that the Appellant failed to show any ermthis finding.

37. In view of the foregoing, the Appeals Chambe&amisses this ground of appeal in its

entirety.

" Appellant’s Brief, para. 120.

> Practice Direction on Formal Requirements for Adgdrom Judgement, paras. 4(b), S&e also BlaskiAppeal
Judgement, para. 18liyitegekaAppeal Judgement, para. Masiljevic Appeal Judgement, paras. 11, Ritaganda
Appeal Judgement, para. Iayishema and Ruzindargpeal Judgement, para. 137.

® Appellant’s Brief, paras. 123, 125.

" Trial Judgement, para. 467.

8 Trial Judgement, para. 467.
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V. ALLEGED ERROR IN ASSIGNING THE BURDEN OF PROOF ON
ALIBI AND ASSUMPTION OF FACTS NOT IN EVIDENCE WITH RESPECT
TO THE ALIBI (GROUND OF APPEAL 7)

38.  The Appellant submits that the Trial Chambenwuotted an error of law with respect to the
burden of proof regarding the alififiThe Appellant then contends that the Trial Changveed in
assessing the alibi evidence of Witnesses JK312J&@&T%° Each of these submissions is now
addressed in turn.

A. Burden of Proof

39. According to the Appellant, the Trial Chambered in law by failing to require the
Prosecution to disprove each alibi witness'’s testinbeyond reasonable dodbtThe Appellant
submits that when an alibi is introduced, the Reosen is required to “eliminate the reasonable
possibility that the alibi is true®® The Appellant proposes that the Prosecution cap@gtermitted

to ignore the alibi evidence and rely on its casehief, but, rather, that it must attack the alibi
evidencé® The Appellant argues that the Prosecution failedimpeach his alibi witnesses,
Witnesses JK312 and JK27, through cross-examinatiaebuttal and that it thus did not meet its

burden of proof with regard to the alibi evidefite.

40. The Prosecution responds that the Appellant mésstated the legal burden on the
Prosecution in relation to an alilnstead of having to disprove each alibi witnegestimony
beyond reasonable doubt, the Prosecution has tteemuo prove the Appellant’s guilt beyond
reasonable doubt in spite of the alibi evideffc@he Prosecution disagrees that there is any
affirmative burden upon it to attack the alibi ar impeach alibi witnesses through cross-
examination or rebutt&l. The Prosecution agreed during the hearing of tgeal that although an
alibi is not a specific defence, the Prosecutios the full burden of proving that the Appellant was

at the crime sit&® The Prosecution stated: “... it is clear that thesBcutor has this burden of proof

" Amended Notice of Appeal, para. 37; Appellant'seBrpara. 131.

8 Amended Notice of Appeal, paras. 38-49; AppelgBtief, paras. 137-150.

81 Appellant’s Brief, para. 131.

82 pppellant’s Brief, para. 133, citintelebi}i CaseAppeal Judgement, para. 581.
8 Appellant’s Brief, paras. 132, 133.

8 Appellant’s Brief, para. 136.

8 Respondent’s Brief, para. 105.

8 Respondent’s Brief, paras. 107-110.

87 Respondent’s Brief, para. 109.

8 SeeAppeal Hearing, T. 7 March 2005 pp. 29, 43-45.
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beyond a reasonable doubt.... It really is a freduawi@n of all of the evidence recognising which

party has the burden of proof and the arrival @rclusion of conviction...%

41. The Appeals Chamber notes that the Trial Chanflmenulated the burden of proof
regarding the alibi in the following terms:
165. As has been held by the Appeals Chamber id¢hebici Case the submission of an alibi by

the Defence does not constitute a defence in itgpgrr sense. The relevant section of the
judgement reads:

“It is a common misuse of the word to describe Bin as a “Defence”. If a defendant raises an
alibi, he is merely denying that he was in a posito commit the crime with which he is charged.
That is not a Defence in its true sense at allrddsing this issue, the defendant does no more that
[sic] require the prosecution to eliminate the reas@pbésibility that the alibi is true.”

166. Therefore, as consistently held throughoutjthisprudence of the Tribunal and as asserted
by the Defence, when an alibi is submitted by tleeused the burden of proof rests upon the
Prosecution to prove its case beyond a reasonahibtdn all respects. Indeed, the Prosecution
must prove “that the accused was present and caethttie crimes for which he is charged and
thereby discredit the alibi defence”. If the alibreasonably possibly true, it will be successtul.

42.  The Appeals Chamber finds no error in thisest&nt. The Appeals Chamber has recently
confirmed that when a defendant pleads an alibisltenying that he was in a position to commit
the crimes with which he is charged because heelsasvhere than at the scene of the crime at the
time of its commissiof* The Appeals Chamber recalls that:

It is settled jurisprudence before the t@d hoc Tribunals that in putting forward an alibi, a

defendant need only produce evidence likely tceraiseasonable doubt in the Prosecution’s case.

The burden of proving beyond reasonable doubt #wsfcharged remains squarely on the

shoulders of the Prosecution. Indeed, it is incumlmn the Prosecution to establish beyond
reasonable doubt that, despite the alibi, the falteged are nevertheless tiie.

43. Nothing in the foregoing requires the Prosetythowever, specifically to disprove each
alibi witness’s testimony beyond reasonable doBhather, the Prosecution’s burden is to prove the
accused’s guilt as to the alleged crimes beyondorezble doubt in spite of the proffered alibi.
Accordingly, the Appeals Chamber cannot acceptAppellant’s claim that the Trial Chamber
erred by not requiring the Prosecution to so digprthe testimonies of Withesses JK312 and JK27

and dismisses this sub-ground of appeal.

8 Appeal Hearing, T. 7 March 2005 p. 44.

% Trial Judgement, paras. 165, 166 (internal citestiomitted).

%1 See Niyitegekappeal Judgement, para. 60 citikgyishema and Ruzindargppeal Judgement, para. 106.

92 NiyitegekaAppeal Judgement, para. 60 (internal citations i)t See alsaCelebii CaseAppeal Judgement, para.
581;MusemaAppeal Judgement, para. 2&Zyishema and Ruzindamgpeal Judgement, para. 113.
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B. Alleged Errors Relating to Withess JK312

1. Credibility

44.  The Appellant submits that the Trial Chambemweutted four errors in assessing the
credibility of Witness JK312. First, the Appellasiitbmits, the Trial Chamber committed a gross
error by “falsely ascribing testimony” to Witneds312 that on 8 April 1994 he stood outside his
house, “chit-chatting” with visitors, and then ugithis evidence to discredit hith.Second, the
Appellant submits that the Trial Chamber erred witearbitrarily found that Witness JK312's
testimony that he walked to the Appellant’s housdahe morning of 7 April 1994 was implausible,
despite a lack of evidence to support this findthGhe Appellant alleges that the Trial Chamber
committed a third error in assessing the witnessséimony when it found that Witness JK312’s
testimony was purposefully evasiVeFinally, the Appellant submits that the Trial CHzem erred
by failing to make any logical correlation betwettye witness’s credibility and the fact that he
saved Witness JK312's life in 1982.

45.  The Prosecution concedes that it is unablentb dny reference in the record to Witness
JK312’s “chit-chatting” with visitors in front ofil house on 8 April 1994, but submits that this
characterization of the witness’s testimony byThal Chamber does not undermine the fairness of
the trial or make the conviction unsdfeThe Prosecution submits that this was only onmafiy
factors considered by the Trial Chamber in deteimyirWitness JK312's lack of credibilifyy.
According to the Prosecution, in determining theg withess was not credible, the Trial Chamber
also considered the following factors: the implaigy that the witness, a Tutsi, walked to the
Appellant’'s house in the morning of 7 April 1994 dsk for assistance; the witness’s purposeful
evasiveness; the witness’s demeanour, which ireticiat he was more interested in protecting the
Appellant than in giving straightforward answersidathe fact that the Appellant saved the
witness’s life in 1992°

46.  The Appeals Chamber notes that the Trial Chamsdeessed the credibility and reliability of
Witness JK312 as follows:

% Trial Judgement, para. 206; Amended Notice of Appearas. 39, 40; Appellant’s Brief, para. 140.
% Amended Notice of Appeal, para. 45; Appellant'seBrparas. 141, 142.

% Amended Notice of Appeal, para. 46; Appellant'seBrparas. 143, 144.

% Amended Notice of Appeal, para. 48; Appellant'seBrpara. 147.

9" Respondent’s Brief, para. 114.

% Respondent’s Brief, para. 115.

% Respondent’s Brief, para. 115.
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The Chamber has considered the testimony of Def@viteess JK312, and finds that it is not
credible as regards the alibi of the Accused. Wiisess testified that on 7 April 1994, he walked
to the Accused’s house to ask for assistance. Astsi who was admittedly fearing for his life,
the Chamber finds it implausible that he would havalked to the house of the Accused,
especially in view of the fact that according te bivn testimony, he was able to make a telephone
call to the Accused that same morning, and distusssafety and to request assistance. The
Chamber found the Witness to be purposefully eeasthen asked questions under cross-
examination, in relation to the Accused’s ability assist him and the reason why it was the
Accused that he went to for assistance. From tiservhtions of the Chamber, it was apparent in
the witness’s demeanour that in answering thesstigms and others, the witness appeared more
interested in protecting the Accused than in givitigightforward answers to questions put to
him. Furthermore, in relation to the events of &iA\phe Chamber finds it highly unlikely that, at

a time when Tutsis were being openly massacrecergefwitness JK312 could stand in front of
his house and chit-chat with his visitors, espécisince according to his own testimony he had
only the previous day requested shelter from theu8ed in a state of desperation. As a final
point, the Chamber notes that according to theesiis own testimony, the Accused once saved
the witness'’s life in 199%°

47.  The Appeals Chamber now considers in turn lileged errors concerning the assessment of
Witness JK312's credibility. A review of the Tridldgement and relevant transcripts reveals that
the Trial Chamber erroneously attributed to Witn#€812 evidence given by Witness JK311 that
he “chit-chatted” with his friends outside his heusn 8 April 1994. Paragraph 206 of the
Judgement summarizes this evidence under the lgpaflidefence Witness JK312, but the related

footnote refers to the closed session testimonyitfess JK311%*

48. The Appeals Chamber accordingly finds that Tl Chamber erred by attributing a
portion of the testimony of Witness JK311 to Withel312 and by taking such evidence into

account in deciding that Witness JK312 was notibleds regards the alibi.

49. The Appeals Chamber now turns to the contertioarror in finding it implausible that
Witness JK312 walked to the Appellant's house. Appellant contends that the Trial Chamber
lacked evidence that would support such a findifige Appeals Chamber cannot accept this
argument. The Trial Chamber carefully explained basis for its finding, namely that, by the
witness’s own admission, he feared for his safatyd that there was no need for the walk as
Witness JK312 spoke with the Appellant over thepkbne'® The Appellant has not shown that
the Trial Chamber’s finding on this point was urs@aable.

50. The Appeals Chamber next examines the App&llanbmission of error on the part of the
Trial Chamber in finding Witness JK312 to have bparposefully evasive. The Appeals Chamber

recalls the observation made at paragraph 223 eofTtial Judgement that Witness JK312 was

190 Trial Judgement, para. 223.

101 SeeTrial Judgement, para. 206 n. 303.

192 5eeTrial Judgement, para. 22%\s a Tutsi who was admittedly fearing for hiselifthe Chamber finds it implausible that he
would have walked to the house of the Accused,aalhein view of the fact that according to his owestimony, he was able to
make a telephone call to the Accused that sameinmrand discuss his safety and to request assestin
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“purposefully evasive when asked questions undesssexamination, in relation to the Accused’s
ability to assist him and the reason why it was Alteused that he went to for assistanté.A
review of the relevant portion of the transcripggests that some of the witness’s apparent
“evasiveness” may have been due to interpretatifiiciudties.’®* However, the Appeals Chamber
notes that the Trial Chamber’s finding that thene#is was being evasive when answering questions
on cross-examination was also, significantly, basadthe Trial Chamber's observation of the
witness’s demeanodf® The Appeals Chamber stresses that a Trial Chaisbbest placed to
evaluate the demeanour of witnesses giving livéntesy. In view of this consideration, and giving
due weight to the Trial Chamber’s stated obsermatb the withess’s demeanour, the Appeals
Chamber is not in a position to conclude that thal Thamber’s finding of purposeful evasiveness
on the part of Witness JK312 was erroneous.

51. Finally, the Appeals Chamber finds that in asgg the credibility of Witness JK312, the
Trial Chamber was entitled to take into accountpagnother factors, the fact that the Appellant had

saved the witness's life.

193 Trjal Judgement, para. 223.
194 For example, the witness, who was testifying iarfeh, gave an answer to a simple “why” questioregdsy the
Prosecution in English, which appeared to be eeasiv

Q. Witness, you went to Mr. Kajelijeli for assistarthat day. Why did you go to him?

A. | said so this morning. | went to him in the miorg on the 7th of April '94.

Q. | said why

A. | went to him to ask him more information, bils@to ask him for some help as he had done ipésé |
thought he could help me once again.

T. 16 September 2002 p. 76 (emphasis added).

In the French version of the transcript, howevlg &xchange is slightly different. It is apparemni the French
transcript that the witness was initially asked &mhhe went to the Appellant’s house and not “whg"went there:

Q. Monsieur le Témoin, vous dites s'étre rendu amidle de Monsieur Kajelijeli pour solliciter une
assistance. Quand est-ce que vous étes allé daunild?

LE TEMOIN JK 312 : R. Je l'ai dit ce matin, je sal chez lui, dans la matinée, et en date du iV $4r
Q. J'ai demandé quelle raison... pour quelle raisus étes allé chez Iui?

R. Je suis allé pour lui demander, exactement.r. @eair de plus amples informations, mais aussiy poi
demander secours aussi. Comme il 'avait fait darsaksé, j'espérais alors qu'il pouvait m'aidee, fors
encore.

T. 16 September 2002 p. 135 (emphasis added).

105 SeeTrial Judgement, para. 22From the observations of the Chamber, it was ag@pain the witness's demeanour that in
answering these questions and others, the witmgssased more interested in protecting the Accubed in giving straightforward
answers to questions put to hi.”
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52. Having considered the alleged errors in thalT@hamber's assessment of the credibility of
Witness JK312, the Appeals Chamber finds that st i@t been shown that no reasonable trier of
fact could have reached the same finding. AlthainghTrial Chamber erred by attributing a portion
of Witness JK311's testimony to Witness JK312 ahenttook such evidence into account in
weighing the credibility of Witness JK312, the Apfge Chamber finds that the Trial Chamber’s
credibility assessment of Witness JK312 was othswiareful and detailed and that its conclusion
was based on appropriate factors, such as weighmgvitness’s demeanour and considering the
plausibility of his testimony, which have not baamdermined on appeal. Accordingly, the Appeals

Chamber dismisses this sub-ground of appeal.
2. Factual Errors

53.  The Appellant submits that the Trial Chambeecerby failing to take due note of the
specific times when Witness JK312 called him, dralttmes when the witness arrived at and left

from the Appellant’s home in Nkuli in the mornin§®April 19940

54.  The Prosecution responds that the times prdvigeVitness JK312 were imprecise and that
they were mere “estimates”, the witness having #&dohithat “everything seemed to be in a dream
that morning and he had difficulty concentrating émcusing on specific event&’* As a result, the
Prosecution argues that it was reasonable for tted Thamber not to regard timing as a critical
aspect of Witness JK312’s testimoff§.

55. The Appeals Chamber notes that in reviewingetdence of Witness JK312, the Trial
Chamber did not specify the times given by the ess® However, the Appeals Chamber
recognizes that the witness’s time references wexge in the context of a situation he described as
“chaos” and during which he had difficulty concerilng and focusing®® Additionally, the
Appeals Chamber notes that Witness JK312 himsedfatdherized his recollections of time as
“estimates™!! Considering that the time references providedheywitness were thus not reliable

1% Amended Notice of Appeal, para. 38; Appellant' $eBrparas. 137, 138.
197 Respondent’s Brief, para. 116.

198 Respondent’s Brief, para. 116.

19 SeeTrial Judgement, paras. 110, 196, 222,

105eeT. 16 September 2002 pp. 68, 69, 71, 72.

11T 16 September 2002 p. 94:

Q. The Prosecutor, before the break, had said ug lyow could you explain that you remembered tmesi,
for example, when you made a call to Kajelijeli whgu heard of the President's death, when you went
his house and the time that you left there?

A. You know, when | was scared in a scary situatlomas aware, | am a person who is aware of thiGgs
you imagine that | cover a distance of 400, 500r@esetand | was able to calculate the time | spleleft
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and, moreover, that the Trial Chamber considereth&¥s JK312 to be not credible as to the
Appellant’s alibi, the Appeals Chamber finds tha¢ omission of the Trial Chamber to note the
times given by the witness did not constitute aorethat could have occasioned a miscarriage of

justice. Accordingly, the Appeals Chamber dismighessub-ground of appeal.

C. Alleged Errors Relating to Withess JK27

56. The Appellant submits that the Trial Chambeeeby failing to make findings in respect of
the testimony of Witness JK27 that he saw the Appeht the commune office and at his home on
three occasions on 7 April 194% The Appellant argues that the Trial Chamber'sufailto make
any specific finding concerning the credibility Witness JK27 undermines the findings and verdict
of the Trial Chambet*?

57. The Prosecution responds that the Trial Chandmbrconsider and make a finding on
Witness JK27’s testimony, as evidenced by paragréi#l and 225 of the Judgemé&ftThe

Prosecution further argues that a Trial Chambenas required to articulate every step of its
reasoning and that the Appellant has failed to sttat no reasonable tribunal of fact could have
reached a conclusion of guilt beyond a reasonaluétg after taking Witness JK27’s evidence into

account*®

58.  The Appeals Chamber notes that the Trial Chamlm®nsideration of Witness JK27’s
evidence concerning the alibi is found in paragsap®4, 221, and 225 of the Judgement and reads

as follows:

194. Defence Witness JK2%estified that at around 7:30am on the morning 8fp¥il 1994, he
took a bus to his parents’ home in Nkuli. Defence#nédss JK27 testified that upon arrival at his
parents’ home he first saw the Accused at arouf@adn, then at 11am while the Accused was at
the bureau communaland then at 3:00pm in front of thAccused’$ house talking to others®
The Witness testified that he saw the Accused Igleard that there were no structures or objects
to interfere with his vision.

221. Defence Witness JK27 stated that he saw tlwaigsel on three occasions on the 7 April
1994, twice at the NkulCommuneOffice, at 9:00am and at 11:00am. And thereafteedn front
of his house, which is nearby, at around 3:00pm.

immediately as soon as | got to my sitting roomerghwas a clock in the sitting room. | saw it. Bben,
from that time onwards all that | did is estimagofo this is why | said it took me 20 to 30 misutéou see,
these are estimations, these are estimates; howgiven that | had other things to do than lookhat clock
every time, so part of my confidence -- | do hopgveay | have responded to your question, sir.

12 Amended Notice of Appeal, para. 49; Appellant' $eBrparas. 148, 149.
113 Appellant’s Brief, para. 150.

114 Respondent’s Brief, para. 119.

115 Respondent’s Brief, para. 118.

167 17 September 2002 p. 105.
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225. Having considered the evidence of the alith@gses in relation to the events of 6 and 7
April 1994, the Chamber finds that the alibi is ootdible in relation to these days.

59.  The Appeals Chamber notes that while the Tta@mber recalled Witness JK27’s evidence
and ultimately found the alibi for the period indkd in that evidence not credible, the Trial
Chamber did not explicitly state its position ore tbredibility of Witness JK27. The Appeals
Chamber is mindful of the position expressed in khgsemaAppeal Judgement that a Trial
Chamber “is not required to set out in detail whgdcepted or rejected a particular testimory.”
The Appeals Chamber Musemaexplained the Trial Chamber’s duty in this regasdollows:

In the first place, the task of weighing and adsgsg&vidence lies with the Trial Chamber.

Furthermore, it is for the Trial Chamber to detereniwhether a witness is credible or not.

Therefore, the Appeals Chamber must give a margileference to a finding of fact reached by a

Trial Chamber. But the Trial Chamber's discretionwieighing and assessing evidence is always

limited by its duty to provide a “reasoned opinionwriting,” although it is not required to

articulate every step of its reasoning for eachiq@dar finding it makes. The question arises as to

the extent that a Trial Chamber is obliged to s4t its reasons for accepting or rejecting a

particular testimony. There is no guiding principle this point and, to a large extent, testimony
must be considered on a case by case bésis.

60. In the circumstances of the present case, gpedls Chamber finds that the Trial Chamber
discharged its duty in respect of assessing themesy of Witness JK27. As paragraphs 194 and
221 of the Trial Judgement demonstrate, the Trier@ber reviewed the witness’s evidence and, in
paragraph 225, concluded that the alibi attestdalytVitnesses JK27, JK312, and LMR1 was not
credible. While this finding could have been elabed by inclusion of a discussion of Witness
JK27’s credibility, the Trial Chamber’s failure ¢t so falls short of violating the Appellant’s righ
to a “reasoned opinion”, which does not ordinadgmand a detailed analysis of the credibility of
particular witnesses. IMusema for instance, the Appeals Chamber held that al @hamber is
not necessarily required even teefer to any particular evidence or testimony in its reasgyi
much less give specific reasons for discreditintf®itfhe ICTY Appeals Chamber has also so
held*?° Whatis required is for the Trial Chamber to provide claaasoned findings of fact as to
each element of each crime charféd- a requirement that may be satisfied by a nundfer
different approaches to the assessment of pantieuidence, depending on the circumstances. For
instance, a Trial Chamber may provide a generatvies® of how it assessed the credibility of
witnesses without detailing each step of that aislyvitness-by-witnes€? or it may focus

principally on the withesses whose testimony is tmretevant to the critical questions it must

17 MusemaAppeal Judgement, para. 20.

18 MusemaAppeal Judgement, para. 18 (internal citationstteat).

119 MusemaAppeal Judgement, para. 20 (emphasis ad@&tis is particularly so in the evaluation of wétss testimony,
including inconsistencies and the overall credipitif a witness.).

120K vocka et al.Appeal Judgement, para. 2&lebi}i CaseAppeal Judgement, paras. 483, 485, 498.

121 Kordi} and ~erkeZAppeal Judgement, para. 383jocka et al.Appeal Judgement, para. 23.
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decide. The Trial Chamber here combined both aghex commencing with an introductory
discussion of its methodolod$® describing in some detail the testimony of eackness, and
explaining the reasons for its credibility assesssef those it deemed most important while

providing more conclusory statements regardingrsthe

61. Under some circumstances, a reasoned explargtiine Trial Chamber’'s assessment of a
particular witness’s credibilitis a crucial component of a “reasoned opinion” —ifstance, where
there is a genuine and significant dispute surroygh@ witness’s credibility and the witness'’s
testimony is truly central to the question whetagparticular element is proven. So, for instance,
the ICTR and ICTY Appeals Chambers have both Hedd where a finding that the accused was
present at a crime scene is based on identificawhence from a single eye-witness under stress
or other conditions likely to undermine accuradgttwitness’s credibility must be discussed — a

requirement that reflects the well-demonstratefiririfies of such eye-witness testimotfy.

62. No such special circumstances are present Wateess JK27 is one of many witnesses on
both sides who testified to the Appellant's wheab on 7 April 1994. The Trial Chamber might
reasonably have decided that, even if there wasnherent reason to doubt Witness JK27’s
testimony if considered alone, when it was congderlongside all the other testimony, the overall
weight of the evidence proved beyond a reasonablétdthat the Appellant was where the
Prosecution said he was at each of the crucialstided indeed, the Trial Judgement provides a
reason that, even if assumed to be true, Witne&3'3kalibi testimony is not irreconcilable with the
Prosecution’s case: the distances between theargléacations are short and “the Accused was in a
position to move around from one place to anothighimvthe communes of Mukingo and Nkuli
within a short space of timé?® Witness JK27 testified only to having seen the dlamt at three
discrete times, not to his continuous presencekuliNluring that day; the testimony thus does not
provide a complete “alibi” even taken at face vaftie-or this reason, Witness JK27's testimony

was not so centrally important that the Trial Chamias required to assess its credibility in detail

122 RutagandaAppeal Judgement, paras. 217, 228.

123 geeTrial Judgement, paras. 37-44.

124 BagilishemaAppeal Judgement, para. #ajpreski} et al Appeal Judgement, paras. 39, 40, 135.

125 Trjal Judgement, para. 6%6-urthermore, the Chamber notes that all the msii@s in Mukingo and Nkutommunesvhere
the Accused is alleged to have been involved atbinwshort distances of each other. The Chambeisfthat during the events
alleged to have happened from 6 April to 14 Ap@P4, the Accused was in a position to move arouoch fone place to another
within thecommune®f Mukingo and Nkuli within a short space of tinfdhe evidence presented by the Defence regardffiguity

of movement is of little persuasive value. Accogdin the evidence before it, the Chamber finds nmomsibility in the Accused’s
presence at several different locations withinNikeli or MukingoCommune®n the same day or evening.”

126 Even if the various witnesses provided somewhaing accounts of where the Appellant was at cerirticular
times of the day, such inconsistencies are to peatgd in witness recollections of stressful siturst and need not alll
be explained by the Trial Chamb&ee Kvoka et al. Appeal Judgement, para. Z&onsidering the fact that minor
inconsistencies commonly occur in witness testimaitiiout rendering it unreliable, it is within tldiscretion of the Trial Chamber
to evaluate it and to consider whether the evidaisca whole is credible, without explaining itsidiem in every detail).

21
Case No.: ICTR-98-44A-A 23 May 2005



and even if the Trial Chamber were deemed to haeel gthat error would not provide a reason to
disturb the Judgement. Accordingly, the Appeals alher dismisses the present and last sub-
ground raised under this ground of appeal.
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VI. ALLEGED ERROR IN FINDINGS WITH RESPECT TO THE
DISTRIBUTION OF TUTSI PROPERTIES TO INTERAHAMWE (GROUND
OF APPEAL 8)

63. The Appellant submits that the Trial Chambeeckrin its factual finding that he was
involved in the distribution of Tutsi properties tiwe Interahamwe™?’ Additionally, the Appellant
contends that the Trial Chamber failed to provideeasoned analysis of this finding, which,
according to him, is erroneous and against the hteifithe evidenc&?® In his reply, the Appellant
also argues that the Trial Chamber ignored thénesty of Witnesses RHU23, MEM, and RGIf.
Finally, the Appellant argues that the Trial Chaméeed in finding Witness GAP credible given
internal conflicts and contradictions between hismpstatements and trial testimotty.

64. The Prosecution responds that the Trial Chasiderding that Tutsi properties were
distributed to thelnterahamweand that the Appellant was involved in this is lbhs an
examination of the testimony of each relevant veigi&" The Prosecution further notes that the
Appellant did not point to any contradictions bedwehe prior statements of Witness GAP and his
testimony'*

65. A review of the Trial Judgement reveals that,réspect of the distribution of Tutsi
properties to thénterahamweand the Appellant’s role in this, the Trial Chamtmok into account
the testimony of Prosecution Witnesses GDQ, GAR®, @GAO, and Defence Witnesses RHU23,
RGM, MEM, as well as that of the Appelldif. The Appeals Chamber consequently finds no
support for the Appellant’s contention that theal €hamber ignored the testimony of the Defence

witnesses or that it failed to provide a reason@dion on this point.

66. Under this ground of appeal, the Appellant a@sgues that the Trial Chamber erred in
finding Witness GAP to be credible. To support thigument, the Appellant points the Appeals
Chamber to two paragraphs of the Trial Judgemewthiich the Trial Chamber set out the evidence
of Witness GAP concerning a matter not relatedhi distribution of Tutsi propertiéd? The

Appeals Chamber is at a loss to understand howe thesgraphs, which say nothing about the Trial

127 Amended Notice of Appeal, paras. 51, 52; AppekaBtief, para. 152.

128 pppellant’s Brief, para. 153.

129 appellant’s Brief in Reply, para. 44.

130 Amended Notice of Appeal, para. 50; Appellant's&eBrpara. 151.

131 Respondent’s Brief, para. 123.

132 Respondent’s Brief, para. 122.

133 Trial Judgement, para. 313-320.

134 SeeAmended Notice of Appeal, para. 50; Appellant'séBrpara. 151 referring to Trial Judgement, pa2&d., 252.
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Chamber’s views on Witness GAP'’s credibility, codieimonstrate an error on the part of the Trial
Chamber. Additionally, the Appeals Chamber notes despite his allegations under this ground of
appeal, the Appellant makes no attempt to showiateynal conflicts or contradictions between
Witness GAP’s prior statements and his testimongror particular error of the Trial Chamber in

evaluating his credibility.

67. The Appeals Chamber therefore finds that thpefant has failed to show that the Trial
Chamber erred in finding that he played a role he tistribution of Tutsi properties to the

Interahamwe Consequently, this ground of appeal is dismissed.

24
Case No.: ICTR-98-44A-A 23 May 2005



VIl. ALLEGED ERROR IN FINDING THAT THE APPELLANT WAS
ACTIVELY INVOLVED IN THE TRAINING OF INTERAHAMWE (GROUND
OF APPEAL 9)

68. The Appellant submits that the Trial Chambeaeckrin its factual finding that he was
actively involved in the training of thimterahamwée® The Appellant argues that this finding is
largely based upon the “vague” eye-witness testimohWitness GBH® which has not been
confirmed by other non-detained Prosecution witegssuch as Witnesses GBE, GBV, GBG, and
ACM who, in the Appellant's view, “ought to haveesg such training if it had taken plat¥.
Additionally, the Appellant disputes the Trial Chaen's characterisation of Witness GBH'’s
testimony on his association with tlieerahamweas “detailed™*®

69. The Appellant further submits that the Triala@tber erred by mischaracterising “major
irreconcilable differences” in the testimony of Wésses GAP, GDD, and GAO concerning
Interahamwetraining as “minor ambiguities™®® According to the Appellant, the Trial Chamber
erred in finding testimonies of Withesses GDD, GA@Gnd GBE on his involvement in
Interahamwetraining to be credibl&® The Appellant also submits that the Trial Chandreed in
basing its factual findings on the evidence of \&#% GBV whose testimony was vague and lacked
credibility and Witness GAP who lacked credibilémd whose testimony was not corrobordféd.
The Appellant argues that Ihterahamwetraining did take place in public, as alleged bg t
detained Witnesses GAP, GDD, and GAO, then theeut®n should have been able to produce

evidence of this from non-detained witnes¥és.

70. Finally, the Appellant contends that in reaghthe conclusion that he was involved in
Interahamwseraining, the Trial Chamber ignored the testimohwll Defence witnesses, especially
Witness RGM:*® The Appellant highlights that Defence WitnessesMR®IEM, TLA, RHU23,

and RHU3L1 testified that they were not awaréntérahamwetraining in the given ared?

135 Amended Notice of Appeal, paras. 53-66; Appelgftief, paras. 157-171.

136 Amended Notice of Appeal, para. 64; Appellant's&Brmaras. 157, 159.

137 Appellant’s Brief, paras. 159, 162.

138 Amended Notice of Appeal, para. 66; Appellant'seBrpara. 171.

139 Amended Notice of Appeal, para. 65; Appellant' $eBrparas. 158, 163, 164, 165.
140 Amended Notice of Appeal, paras. 53-55, 61.

141 Amended Notice of Appeal, paras. 59, 62.

142 Appellant’s Brief, paras. 160, 161, 170.

143 pppellant’s Brief, para. 168.

144 Amended Notice of Appeal, para. 63; Appellant's&Brpara. 169.
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71.  The Prosecution responds that the Trial Chasieiding on this point is based on the
strength of the corroborating testimony of fournegses, Witnesses GBH, GDD, GAO, and GAP
and that the Appellant fails to demonstrate angreon the part of the Trial Chamber in respect of

its finding that the Appellant was involved in tinaining of thelnterahamwe*®

72. A review of the relevant portion of the Trialdgjement reveals that the Trial Chamber
considered the testimony of numerous Prosecutiah efence witnesses before reaching its
conclusion that the Appellant was involved in thairting of thelnterahamwé“® The Appellant
contends that the Trial Chamber’s conclusion os puoint is largely based on the testimony of
Witness GBH. It is apparent, however, that the I[TGhamber founded its conclusion on the
evidence given by Witnesses GBH, GDD, GAO, and GXMhe Appeals Chamber notes that the
Appellant contends that there are “irreconcilabléecences” among the testimony of Witnesses
GAP, GDD, and GAO concerningnterahamwetraining, but fails to indicate any specific

discrepancy or point the Appeals Chamber to angepiiathe record that might support his claim.

73. The Appellant also asserts that Witnesses GOGBQ, GBE, GBV, and GAP lacked
credibility. However, in the submissions made ispect of the present ground of appeal, the
Appellant fails to explain why these witnesses &atkredibility or provide any support for his

argument. In such circumstances, the Appeals Chacalpeot consider these submissions further.

74. In support of his claim that the Trial Chamieered in making the present finding, the
Appellant also argues that other, non-detainedesgas ought to have seen such trainings and that
the Prosecution should have been able to produsie ¢vidence. In the view of the Appeals
Chamber such an argument cannot support a claiam @irror on the part of the Trial Chamber. It
would be entirely speculative and inappropriate tfer Tribunal to enter into a consideration of
what other evidence could have been brought. Tied ©hamber assessed the relevant evidence
before it and made its decision on such basis. ection of error on the part of a Trial Chamber

cannot be substantiated by an assertion that eth@ence ought to have been led.

75. Finally, the Appeals Chamber does not acceptAppellant's argument that the Trial
Chamber “ignored” the testimony of all Defence w#ses, particularly Witness RGM, on the issue
of Interahamwetraining. In the Trial Judgement, the Trial Chambkarly noted the relevant
evidence of several Defence witnesses, includirgtédstimony of Witnesses RGM, JK312, and

MEM, to the effect that they were not aware of anijitary training of thelnterahamwein

145 Respondent’s Brief, paras. 127-131.
146 SeeTrial Judgement, paras. 333-395.

26
Case No.: ICTR-98-44A-A 23 May 2005



Mukingo Communé?®® While the Trial Chamber did not expressly recdle ttestimony of
Witnesses RHU31 and RHU23 that they were not awataterahamwetraining in their area, it
does not necessarily follow that the Trial Chamiladed to consider this evidence in reaching its
conclusion:*® Furthermore, the Appeals Chamber considers thdeeee of witnesses that they
were unaware ofnterahamwetraining in their area does not necessarily coattoevidence of

witnesses who testified to the existence of suainitrg.

76. The Appeals Chamber therefore finds that thpeflpnt has failed to show any error on the
part of the Trial Chamber relating to this grouridappeal and, accordingly, dismisses the present

ground in its entirety.

17 Trjal Judgement, para. 400.

148 SeeTrial Judgement, para. 363ee alsdlrial Judgement, para. 393 (noting the evidencé/idfiess TLA that there
was no military training of youths at the Isimbiuse).

149 See Musemappeal Judgement, para. 20 (“It does not necdgdatiow that because a Trial Chamber did not refe
to any particular evidence or testimony in its oaasg, it disregarded it.”).
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VIll.  ALLEGED ERRORS IN FINDING THAT THE APPELLANT
EXERCISED LEADERSHIP AND EFFECTIVE CONTROL OVER THE
INTERAHAMWE AND THAT HE HAD THE AUTHORITY TO STOP THE
KILLINGS IN MUKINGO, NKULI, AND KIGOMBE COMMUNES

(GROUNDS OF APPEAL 10 AND 21)

77. Grounds of Appeal 10, alleged error in findthgt the Appellant exercised leadership and
effective control over thinterahamwe™° and 21, alleged error in finding that the Appellaad the
authority to stop the killings in Mukingo, Nkulind Kigombe Communés? raise related issues
concerning the Appellant's superior position oviee interahamwe.Consequently, the Appeals

Chamber considers them together in the presentahap

A. The Parties’ Submissions

78. The Appellant submits that the Trial Chambetecerin law and fact in its findings
concerning his superior responsibility over tmeerahamwein Mukingo, Nkuli, and Kigombe
Communes>? The Appellant argues that the Trial Chamber'sifigd were in error because they
were against the weight of the evidence ignorirgtéstimony of the most credible witness on the
issue — Defence Witness RGM, who he claims wasuhdisputed” president of theterahamwe

in Mukingo Commun®?® — while considering the insufficient evidence ab$ecution Witnesses
GBV, ACM, GBG, GDQ, GAP, GBH, GAO, GDD, GDF, and GBo be probativé>*

79.  The Appellant contends that the Prosecutioledaio adduce the necessary evidence to
demonstrate beyond reasonable doubt that he hectie#f control over subordinates, as required by
the jurisprudence of the Tribunaf In particular, the Appellant points out that theosecution
failed to prove that thénterahamwewas a civilian militia exercising a similar distie to the
military or that the Appellant exercised the regaisrappings of authority such as an awareness of

a chain of command, the practice of issuing andyiolge orders, or the expectation that

150 Amended Notice of Appeal, paras. 67-76; Appellitief, paras. 172-194; Appellant’s Brief in Repparas. 47-
49.

151 Amended Notice of Appeal, paras. 129-131; Appé&taBrief, paras. 347-354; Appellant’s Brief in Rgpparas. 95,
96. The Appeals Chamber notes that although theckgopt does not refer to Kigombe Commune in the tiff his
Ground of Appeal 21, he contests the findings ef Thial Chamber with regard to Kigombe Commune af in the
text of his Notice of Appeal and Brief.

152 pppellant’s Brief, paras. 172-194 referring toaldudgement, paras. 404, 609, 626, 739, 781.

153 Amended Notice of Appeal, para. 68; Appellant's&eBrpara. 189.

134 Appellant’s Brief, paras. 176, 177, 350, 351, 353.

155 Appellant’s Brief, paras. 178-188, 190-193; Appetls Brief in Reply, paras. 47-49.
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insubordination may lead to disciplinary sanctidtisinstead, according to the Appellant, the
Prosecution merely produced broad allegations ef leadership, which cannot prove that he
exercised effective control over theerahamwe"’

80. The Prosecution responds that the Appellant faded to demonstrate that the Trial
Chamber erred in finding a superior-subordinatati@hship between him and th&erahamweor
that he had effective control over thgerahamwe™® The Prosecution argues that the Appellant
misinterprets the requirements for proving commagsponsibility of a civilian superior under
Article 6(3) of the Statut&®® The Prosecution submits that the Trial Chambetiegghe correct
test and properly found that it had been satisfiedAdditionally, the Prosecution notes that
regardless of whether the Appellant incurs liapilinder Article 6(3) of the Statute, he continues t
incur criminal responsibility for his individual tcpursuant to Article 6(1) of the Statdté.

B. Concurrent Convictions under Article 6(1) and Article 6(3) of the Statute

81. The Appeals Chamber recalls that under Cougéocide, and Count 6, extermination as a
crime against humanity, the Trial Chamber found Appellant responsible both individually,
pursuant to Article 6(1) of the Statute, and asigesior, pursuant to Article 6(3§2 The Appeals
Chamber notes that the convictions for individuadl auperior responsibility under each of these
counts are based on the same f&ttThe jurisprudence of the ICTY Appeals Chamber fufes
that concurrent conviction for individual and superresponsibility in relation to the same count

based on the same facts constitutes legal erraiiitating the Trial Judgemeht: The Appeals

1%6 Appellant’s Brief, paras. 185-187.

157 Appellant’s Brief, paras. 180, 190-194.

158 Respondent’s Brief, paras. 132, 133, 136-139.

159 Respondent’s Brief, para. 140.

180 Respondent’s Brief, paras. 142, 145.

161 Respondent’s Brief, para. 146.

182 Trial Judgement, paras. 842, 843, 905, 906.

183 SeeTrial Judgement, paras. 842, 843, 905, 906.

184 1n Kordi¢ and Cerkez the ICTY Appeals Chamber stated the followinghat regard:

The provisions of Article 7(1) and Article 7(3) ¢iie Statute connote distinct categories of
criminal responsibility. However, the Appeals Chambonsiders that, in relation to a particular
count, it is not appropriate to convict under batticle 7(1) and Article 7(3) of the Statute. Where
both Article 7(1) and Article 7(3) responsibilityeaalleged under the same count, and where the
legal requirements pertaining to both of these ke#fdresponsibility are met, a Trial Chamber
should enter a conviction on the basis of Artic{&)7only, and consider the accused’s superior
position as an aggravating factor in sentencingThe Appeals Chamber therefore considers that
the concurrent conviction pursuant to Article 7ébd Article 7(3) of the Statute in relation to the
same counts based on the same facts, as reflectdte iDisposition of the Trial Judgement,
constitutes a legal error invalidating the Trialdament in this regard.

Kordi¢ and CerkezAppeal Judgement, paras. 34, 35 (citations on)it®ee also BlaskiAppeal Judgement, paras. 91,
92.
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Chamber endorses this position. Accordingly, thepégls Chamber vacates the Appellant’s
convictions for genocide and extermination as meragainst humanity under Counts 2 and 6 in so

far as they are based on a finding of superioraesipility under Article 6(3).

C. Whether the Appellant Held a Superior Position

82. However, in spite of vacating the Appellantseictions made on the basis of Article 6(3)
responsibility, the Appeals Chamber considersithatstill necessary to determine, for purposes of
sentencing, whether the Trial Chamber was corretsifinding that the Appellant heldde facto
superior position as a civilian over theerahamwe The ICTY Appeals Chamber has held that in
relation to a particular count where a Trial Chambas convicted an accused under the legal
requirements of both Articles 7(1) and 7(3) of tBdY Statute, “a Trial Chamber should enter a
conviction on the basis of Article 7(1) only, andnsider the accused’s superior positems an
aggravating factorin sentencing*®® Indeed, “where the Trial Chamber finds that botted
responsibility and responsibility as superior areved [...] the Trial Chambemusttake into
account the fact that both types of responsibilitgre proved in its consideration of the

sentenceX%°

Clearly, before taking an accused’s superior posiinto account at sentencing, the
Trial Chamber must have found that the accuse@srsar position was proven at trial. As held by
the ICTY Appeals Chamber, “only those matters whaske proved beyond reasonable doubt
against an accused may be the subject of an acsussadence or taken into account in aggravation

of that sentence™®’ The Appeals Chamber agrees with these holdings.

1. The Trial Chamber’s Test for Establishing a SupeBobordinate Relationship

83.  The Appellant argues that the Trial Chambeeckin law in finding that the Appellant
exercised a superior-subordinate relationship ¢heidnterahamwewithout having any evidence
before it demonstrating that his exercis@effactoauthority as a civilian was “accompanied by the
trappings of the exercise afe jure authority.™®® The Appellant submits that such “trappings”
include “awareness of a chain of command, the eaf issuing and obeying orders and the
expectation that insubordination may lead to diswpy action.*®® By way of example, the

Appellant argues that the Prosecution should haen lrequired to prove that theterahamwe

185 Kordi¢ and CerkezAppeal Judgement, para. 34 quotBigski: Appeal Judgement, para. 91.

166 Celebiii CaseAppeal Judgement, para. 745 (emphasis added).

167 Celebiii CaseAppeal Judgement, para. 763 (emphasis added).

188 Appellant’s Brief, paras. 183, 184 quotifglebi‘i CaseTrial Judgement, paras. 183, 646.

189 Appellant’s Brief, paras. 185 (quotirtéglebiti CaseTrial Judgement, para. 646),186, 187, 191.
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operated as a civilian militia that had a similausture or exercised a similar system of discglin

to the military* ™

84. The Appeals Chamber notes that the Trial Chanapplied the following test for
establishing that a superior-subordinate relatignséxisted between the Appellant and the

Interahamwe

The test for assessing a superior-subordinateae$dtip, pursuant to Article 6(3), is the existente

a de jureor de factohierarchical chain of authority, where the accusegdrcised effective control
over his or her subordinates as of the time of ecbenmission of the offence. The cognisable
relationship is not restricted to military hieraie but may apply to civilian authorities as wéll.

85. The Appeals Chamber recalls that a superionesswho possesses power or authority over
subordinates eithate jureor de factg it is not necessary for that power or authorityatse from
official appointment.’? Furthermore, it is settled both in ICTR and ICTifigprudence that the
definition of a superior is not limited to militaguperiors; it also may extendde jureor de facto
civilian superiors.”® The Appeals Chamber finds that the Trial Chamtmerectly incorporated
these elements into its definition of a superior.

86. Furthermore, the Appeals Chamber recalls tratperior-subordinate relationship requires
that it be found beyond reasonable doubt that tbaseed was able to exercise effective control over
his or her subordinaté$? Under the effective control test, superiors, whethilitary or civilian,
must have thematerial ability to prevent or punish criminal conddét. The Appeals Chamber
further finds that the Trial Chamber correctly eutated this effective control test in its defiarii

of the superior-subordinate relationship.

87. The Appeals Chamber rejects the Appellant'si@ent that in order to establish “effective
control” by ade factocivilian superior it is required that there be atdigional finding that the
superior exercised the trappings @& jure authority or that he or she exercised authority
comparable to that applied in a military contexheTAppeals Chamber recalls its holding in
Bagilishemathat under the “effective control” test, there ie requirement that the “control

exercised by a civilian superior must be of the earmature as that exercised by a military

170 pppellant’s Brief, paras. 186, 191; Appellant'sdiin Reply, para. 49.

"1 SeeTrial Judgement, para. 773.

172 BagilishemaAppeal Judgement, para. 50 citifiglebiti CaseAppeal Judgement, para. 192.

173 BagilishemaAppeal Judgement, para. Ske alsaCelebii CaseAppeal Judgement, paras. 196, 197.

174 BagilishemaAppeal Judgement, para. 52.

5 Celebii Case Appeal Judgement, para. 256 (internal citationstted) (emphasis added$ge also Bagilishema
Appeal Judgement, para. 51 quotMgsemarrial Judgement, para. 135.

31
Case No.: ICTR-98-44A-A 23 May 2005



commander}’® Rather, “it is sufficient that, for one reasonasther, the accused exercises the
required ‘degree’ of control over his subordinatesmely that o&ffectivecontrol.™’’ Likewise, the
Appeals Chamber finds that there is no requirenoérat finding that ade factocivilian superior
exercised the trappings dé jureauthority generally. What is essential is that deefactocivilian
superior possessed the requisiegreeof effective control. Of course, evidence thatleafacto
civilian superior exercised control in a militargshion or similar in form to that exercised dbg
jure authorities may strengthen a finding that he or ekercised the requisite degree of effective
control. However, the Appeals Chamber concludes tieather is necessary for establishing

effective control.

2. The Trial Chamber’'s Application of the Superior-Stdinate Relationship Test

88. Next, the Appellant argues that the Trial Chamdared in its findings that he was a leader
with effective control over thénterahamwein Mukingo and Nkuli Communes from 1 January
1994 to July 1994 and that, as such, he had tih@atytto prevent or stop the killings that occutre
in Mukingo, Nkuli, and Kigombe Communes in April 92 According to the Appellant, these
findings were against the weight of the evidenasented at tridi’®

89. The Appeals Chamber finds that the Appellard faled to demonstrate that the Trial
Chamber’s reliance upon the testimony of Witne€3BY, ACM, GBG, GDQ, GAP, and GBH as
evidence of his leadership rabe its reliance upon the testimony of Witnesses G&BV, GDQ,
GDD, ACM, GDF, GBE, and GBG to establish that thgpallant was seen to have issued orders to
attackers to kill Tutsis was unreasonable or oocesl a miscarriage of justice. The Appellant
makes general assertions that the testimony oétwésesses lacked credibility or reliability inath
they were vague or contradictory and that thetirremies consisted of “fabrications, exaggeration
and lies®”® without establishing that no reasonable Trial Chamcould have relied upon such
testimony to find the Appellant’s exercise of effiee control. In addition, the Appeals Chamber
finds that the Appellant has failed to show theall'Chamber’s error in finding his superior
relationship over thénterahamwe The Appellant merely states that the testimonyhef Defence
witnesses outweighs that of the Prosecution wigsgsand only mentions the testimony of Defence

Witness RGM in particular, asserting that Witne§aMRwas the most credible witness on the issue

176 BagilishemaAppeal Judgement, para. 55.

17 BagilishemaAppeal Judgement, para. 55 (emphasis added).

178 Amended Notice of Appeal, para. 68; Appellant'seBrparas. 176, 177, 189, 194, 350, 351, 353rniafgto Trial
Judgement, paras. 404, 609, 626, 739, 781.

79 pppellant’s Brief, paras. 176, 177, 353.
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of the Appellant's leadership role over therahamwein Mukingo Communé®® Again, the
Appellant fails to specifically demonstrate how frieal Chamber erred in the weighing process
and, instead, lists in a footnote all of the wisesshe presented at trial to challenge the Praméxut
contention that he was present and participatea@tiacks in Mukingo, Nkuli, and Kigombe
Communes?! The Appeals Chamber emphasizes that an appeat & tialde novoand that it is
not for the Appeals Chamber to reassess all ofethéence presented at trial with regard to the
issue at hand on the basis of these general assedione.

90. Furthermore, the Appeals Chamber finds thatTthal Chamber did make the requisite
factual findings to conclude, beyond reasonablebtiothat the Appellant exercisede facto
effective control over thdnterahamweas a civilian. The Appeals Chamber recalls that in
Kayishema and Ruzindanane of the Appellants was found to have exerctedactosuperior
control over thdnterahamweon the basis of evidence which identified him aading, directing,
ordering, instructing, rewarding and transportitiyg assailants to carry out attac&The Appeals
Chamber in that case affirmed the Trial Chambeolgling that such evidence demonstrated that he
played a “pivotal role” in leading the executiontbé massacreg? Likewise, in this case, the Trial
Chamber foundnter alia that the assailants in the attacks in Nkuli and Mg& Communes
reported back daily to the Appellant on what ha@rbachieved; the Appellant instructed the
Interahamweto kill and exterminate Tutsis and ordered thendrtess up and start the work; the
Appellant directed thinterahamwedrom Byangabo Market to RwankeCelluleto join that attack;
the Appellant transported armed assailants; theelqaut ordered and supervised attacks; the
Appellant bought beers for theterahamwewhile telling them that he hoped they had not spare
anyone; and the Appellant played a vital role igamizing and facilitating thinterahamwan the
massacre at Ruhengeri Court of Appeal by procunegpons, rounding up thaterahamweand

facilitating their transportatiott?

180 The Appeals Chamber rejects the Appellant’s aissei his Notice of Appeal that the Trial Chambiginored” the
testimony of Witness RGMseeAppellant’'s Amended Notice of Appeal, para. 68. Hppeals Chamber notes that in
para. 527 of the Trial Judgement, the Trial Chandaeefully assessed the credibility of Witness R@hdl found him
to be unreliable with regard to his testimony oe fliesence of the Appellant at the scenes of theesrbecause he
seemed to deliberately remove the Appellant fronarthe events with which he was charged. Nevégtse the Trial
Chamber found that Witness RGM did provide detaded informed evidence with regard to many of thenés at
issue in the trial and took the witness’s testimortyg account several times throughout the TriglglumentSee, e.g.,
Trial Judgement, paras. 538-541, 564, 600, 615, 623, 635, 678, 700. The Appeals Chamber findstieAppellant
fails to demonstrate how the Trial Chamber’s cosidos with regard to the testimony of Witness RGMrav
unreasonableSee alsaliscussion of Witness RGifra Chapter XI.

181 SeeAppellant’s Brief, para. 353 n. 204.

182 Kayishema and Ruzindagpeal Judgement, para. 299.

183 Kayishema and Ruzindargppeal Judgement, para. 299.

184 Trial Judgement, para. 739ee alsdrial Judgement, paras. 531, 559, 597, 625.
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91. On the basis of the foregoing, the Appeals Gleamaffirms the Trial Chamber’s conclusion
that the evidence adduced at trial establishedrzmey@asonable doubt that the Appellant hettba
facto superior position as a civilian over th@#erahamwe Consequently, the Trial Chamber was

obliged to take the Appellant’'s superior positintbiaccount as an aggravating factor at sentencing.
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IX. ALLEGED ERROR IN FINDING THAT THE APPELLANT WAS
PRESENT AT THE CANTEEN IN NKULI COMMUNE ON 6 APRIL 1994
(GROUND OF APPEAL 11)

92.  The Appellant submits that the Trial Chambeecin finding Prosecution Witness GDD to
be credible and in relying on his uncorroboratesfitgony®> While the Appellant acknowledges
that corroboration is not required as a genera monsidering, in his view, that there were
discrepancies between the witness’s prior writteements, that the witness committed serious
crimes before April 1994, and that he had a “claative” to testify falsely, the Appellant argues
that the Trial Chamber should have required comatoan of his testimony before relying on it to
find that the Appellant participated in a meeting\N&uli canteen on 6 April 1994 as well as in a

distribution of weapons at the Nkuli Commune offiween 5 and 6 a.m. on 7 April 19§2.

93.  The Prosecution responds that the Appellanfdilesi to demonstrate any error on the part
of the Trial Chamber in considering and rejectihg argument, made at trial, that Withess GDD
had a motive to testify falsel§’ The Prosecution further points out that the TG&hlamber has

considered the alleged inconsistencies betweewithess’s written statements and submits that the

Appellant is merely attempting to reargue his acaseppeat®

94. Under Ground of Appeal 6 addressed above, fiyed&ls Chamber has already considered
and dismissed the Appellant’s submission that thi@& Thamber erred in finding Witness GDD to
be credible’®® Accordingly, arguments taken into account in catioa with that ground of appeal
need not be revisited here. The Appellant makesasightional claims under the present ground of
appeal: that Witness GDD *“expected something iarrétfor his testimony and that his witness

statements reveal inconsistencies.

95. The Appeals Chamber notes that during crossyexdion at trial, Withess GDD admitted
that when he was first approached by Prosecutieesiigators, he asked what he could receive for
providing information to ther’® However, when the investigator told the witnesat there was
nothing the Tribunal could do for him, Withess G@Rpressed his disappointment but agreed to

185 Amended Notice of Appeal, paras. 77-83.
186 Appellant’s Brief, paras. 195-207.

187 Respondent’s Brief, para. 149.

188 Respondent’s Brief, para. 150.

189 See supraChapter IV.

19073 October 2001 p. 134.
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provide truthful informatiort™ In the view of the Appeals Chamber, there is m@fhin this which
would support a claim that the Trial Chamber eirefinding Witness GDD to be credible. Rather,
the exchange between the withess and the investighbws that when Withess GDD agreed to
provide information to Prosecution investigators, did so with the clear understanding that he

would receive no “help” in return.

96. The Appeals Chamber now turns to the claim naomsistent written statements. The
Appellant highlights that Witness GDD'’s first statent, from June 2000, does not mention the
Appellant’s role in convening the night-time megtim Nkuli Commune on 6 April 1994 and his
activities in the morning on 7 April 1994, wherdas second statement, given in July 2000, does
allege these activities. The Appellant appearsrgoiethat the Trial Chamber’s decision to credit
the testimony of Witness GDD in spite of the dipemecies between the two statements shows that
the Trial Chamber failed to exercise caution ineasig his credibility’* The Appeals Chamber
finds that the fact that he did not identify thep&fant on the first occasion does not make his
testimony unreliable. Moreover the jurisprudencehi$ Tribunal recognizes that a Trial Chamber
has the discretion to accept a witness’s evidenoeyithstanding inconsistencies between said
evidence and his or her previous statements, iauf to the Trial Chamber to determine whether
an alleged inconsistency is sufficient to cast daubthe evidence of the witness concerfiédhe
Appeals Chamber notes that during cross-examinabefence counsel questioned Withess GDD
about the discrepancies in the two written statémahlength and that the witness explained the
omissions In reaching the conclusion that Witness GDD wasditie, the Trial Chamber
recalled the Defence arguments concerning therdiifees between the witness’s statements as well
as his explanation for thet®® The Appeals Chamber therefore finds that on appbel Trial

Chamber’s acceptance of Witness GDD’s explanati@ssnot been shown to be unreasonable.

97. Accordingly, the Appeals Chamber concludes tiatAppellant has failed to show that the
Trial Chamber erred in finding Witness GDD to bedible and in relying on his uncorroborated

testimony. The appeal raised under this grounkleeefore dismissed.

19173 October 2001 p. 134. (“Well, | told him -asked him, you know, if | were to give you inforioat, what would
it be my interest, or what interest | derive frafHe told me there wouldn't be anything becau3e&RIG how should |
put it? Yes, thank you. So he told me that ICTRI¢owt issue instructions or go against instructimsued by Court in
Rwanda. So | said, thank you. | am disappointecab®e | would want to be released, but since ICTih@ado
anything about my case, well, | will tell you theth.”).

192 Appellant’s Brief, paras. 199, 201-203.

193 RutagandaAppeal Judgement, para. 443ee also MusemAppeal Judgement, para. 8%lebi}li CaseAppeal
Judgement, para. 49Kupreski} et alAppeal Judgement, para. 156.

194 SeeT. 4 October 2001 pp. 68-100.

195 Trial Judgement, para. 467.
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X. ALLEGED ERROR IN FINDING THAT THE APPELLANT WAS
PRESENT AT THE MUKINGO COMMUNE OFFICE ON THE MORNIN G
OF 7 APRIL 1994 (GROUND OF APPEAL 12)

98. The Appellant submits that the Trial Chambeedtrin law and fact in failing to take
Witness GAP’s testimony and written statements af@le into consideration in making findings
concerning the events at the Mukingo Commune ofiicéhe morning of 7 April 1994 The
Appellant also argues that the Trial Chamber emethw and fact in accepting Witness GAP’s
testimony of the events notwithstanding the interc@ntradictions and inconsistencies in his
written statements and trial testimony, and corttamhs with other witnessés! In particular, the
Appellant submits that in assessing the credibibtywitness GAP, the Trial Chamber failed to
consider the fact that his testimony conflictedhwihat of Witness RHU31® Additionally, the
Appellant submits that the Trial Chamber erredssessing the credibility of Withess GAP by not
bearing in mind that the witness had a motive ¢obecause he could expect to receive benefits

from testifying and, through his testimony, obttiie conviction of the Appellarit?

99. The Prosecution responds that the Appellantfdibes] to identify any errors made by the
Trial Chamber in respect of the credibility assemsmof Witness GAB® According to the
Prosecution, the Appellant has failed to indicateaivconflicts exist between the testimonies of
Witnesses GAP and RHU31 and submits that in a aasenflict, it falls to the Trial Chamber to
decide which testimony carries more weifftitFinally, the Prosecution observes that the Trial
Chamber considered the testimony of Witness GAlelation to that of Witness RHU31 and
argues that the Appellant has failed to demonstaie error in the Trial Chamber’s consequent

finding.2%

100. The Appeals Chamber notes that in conteshiagrtial Chamber’s acceptance of Witness
GAP’s evidence concerning the events in Mukingehien morning of 7 April 1994, the Appellant
alleges, inter alia, “internal contradictions and inconsistencies witie witness’[sic|] prior

statementgand trial testimony™®® However, the Appellant does not point to any patér

19% Amended Notice of Appeal, para. 84; Appellant's&eBrpara. 208.
197 Amended Notice of Appeal, para. 86; Appellant's&eBrpara. 210.
19 Amended Notice of Appeal, para. 85; Appellant's&eBrpara. 209.
199 Appellant’s Brief, para. 211.

200 pespondent’s Brief, para. 154.

201 pespondent’s Brief, paras. 155, 156.

202 Respondent’s Brief, para. 157.

203 pppellant’s Brief, para. 210.
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contradiction or inconsistency, leaving the Appe@lsamber unable to assess the merit of this

argument.

101. The Appellant also submits that Witness GAP&imony contradicted testimonies of other
witnesses, namely Witness RHU31, and that the Tfamber failed to consider this in assessing
the credibility of Witness GAP. The Appellant nothst Witness RHU31 testified that when he
arrived at the Mukingo Commune office around 8.36.aon 7 April 1994, neither Witness GAP
nor thebourgmestrevas then present and that they did not come theficre the witness left at 11
a.m?** The Appellant asserts, however, that the Defenoéranted Witness GAP with his pre-trial
statement in which, according to the Appellant, wigness stated that in the morning of 7 April
1994 thebourgmestreordered him to remain at the commune office “thay”.>°> The Appellant
appears to argue that Witness GAP’s credibility Ibesn undermined by the discrepancy between
his pre-trial statement that he was ordered to meraathe commune office on 7 April 1994 and
Witness RHU31's testimony that he did not see VWisn€ AP there between 8.30 and 11 a.m. The
Appeals Chamber considers that the Appellant faibgoresent this argument in a clear manner and
with proper references to the recéf8This does not assist the Appeals Chamber in cerisigithe
merits of the Appellant’'s argument and, signifitgnsuch a manner of presenting an appeal is not
in compliance with the Practice Direction on FormBequirements for Appeals from
Judgement&”” From the Appellant's submission it neverthelespeaps that the Defence
confronted the witness with his written statemantourt and the Appeals Chamber therefore infers
that the Trial Chamber was aware of this issue wioeisidering the testimony of Witness GAP.

102. The Appeals Chamber notes that the Trial Cleansbnsidered differences between the
testimonies of Witnesses GAP and RHU%1However, the Trial Chamber found the testimony of
Witness RHU31 about the events of the morning @&fpril 1994 “to be of questionable value”,
given the context of the situation to which theitesny was related’® As the trier of fact, a Trial
Chamber has to choose between divergent accountparticular everft® In the present instance,
considering all the relevant evidence, the Triab@ber decided to accord greater weight to the
testimony of Witness GAP than to that given by W&s RHU3L1. In the view of the Appeals
Chamber, the Appellant has not shown this deciside in error.

204 appellant’s Brief in Reply, para. 58.

205 appellant’s Brief in Reply, para. 57.

2% geeAppellant’s Brief in Reply, n. 39.

207 seePractice Direction on Formal Requirements for Agipdrom Judgements, paras. 4(b), 9.
28 5egTrial Judgement, para. 481.

29 Trial Judgement, para. 481.

20 RutagandaAppeal Judgement, para. 21.
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103. Finally, the Appellant asserts that the T@&dlamber failed to bear in mind that Witness
GAP had a motive to lie because he could expecedeive benefits from testifying against the
Appellant. In support of this proposition, the Apaet recalls the witness’s statement at trial that
were he to take the Appellant back to Rwanda, heldvbe “a free man®!* Indeed, the Appeals
Chamber notes, the withess made such a statememg dvoss-examinatioft2 However, placed in
the context of the rest of the witness’s testimonythis point, the witness appears to have been
referring to the fact that he committed the crirf@swhich he is now detained on the orders of the
Appellant and that if, indeed, the Appellant weresgnt in Rwanda he, rather than the witness,
would be charged with the offences. In any evemg witness expressly refuted the Defence
counsel's suggestion that the Rwandan authoritiesHim that he would be set free if he would
testify against the Appellant or that the authestmade any promises to him before he proceeded
to testify at the Tribunat:* Accordingly, the Appeals Chamber finds that thepdlfant has failed to
establish that Witness GAP had a motive to lieigntéstimony against the Appellant.

104. The Appeals Chamber holds that it has not lestablished that the Trial Chamber failed to
take Witness GAP’s evidence as a whole into consiol®n when making findings relating to the
events at the Mukingo Commune office in the morronh@ April 1994 and that the Appellant has
not shown that the Trial Chamber erred in findingriss GAP to be credible and in accepting his

testimony. Accordingly, this ground of appeal isrdissed.

21 appellant’s Brief, para. 211 citing T. 3 DecemBé&01 p. 48.

22T 3 December 2001 p. 48.

23T 3 December 2001 pp. 48-Fee alsd. 4 December 2001 pp. 78, 79 (re-examination):
Q. Thank you very much. Now, | want to ask you want you to tell this court about the charges
you currently face in Rwanda. You told this coimtcross-examination, that you were not facing
the death penalty and you also told this court ybatare not likely to be imprisoned. Were you, in
any way, asked by the Rwandan authorities to camdetestify in this court in return for a lighter
sentence?

A. No, the Rwandan authorities have not made apynjse to me. They never promised to give
me a lighter sentence. Besides, I'm very surelthdite found innocent, because all the charges
brought against me, in fact, should have been Wivoagainst Kajelijeli, because he is the one who
committed the acts that are being charged to me.
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Xl. ALLEGED ERROR IN FINDING THAT THE APPELLANT WAS
PRESENT AT BYANGABO MARKET ON THE MORNING OF 7 APRI L 1994
(GROUND OF APPEAL 13)

105. The Appellant submits that the Trial Chambeeck in fact in finding that he assembled
Interahamweat Byangabo market in the morning of 7 April 1984d instructed them to
exterminate the Tutdt? In support of this submission, the Appellant aiegeveral errors on the

part of the Trial Chamber in evaluating the evidenc
A. Witness GAO

106. The Appellant argues that the Trial Chambeederin law and fact in holding as
“‘insignificant” contradictions and inconsistenciestween the testimonies of Witnesses GAO,
GBV, GDQ, and GBE™ The Appellant particularly highlights alleged imsistencies between the
testimonies of Withesses GAO and GBYV, such as\Wiatess GBV claimed that a certain Rukara
was killed with a club with nails, while Witness GAclaimed that he was killed with a small
axe?!® that contrary to the testimony of Witness GBV, Weis GAO testified that there was no
need for theinterahamweto go home to put on their uniforms since theyewaiready wearing
them?'’ and that Witness GAO testified that it was Lt. Mitwrengero rather than the Appellant
who ordered the killing of Tutsi, whereas Withed8\Gdid not mention any inciting speech from

Lt. Mburuburengerg*®

107. The Appellant alleges other errors of the ITGhamber relating to the assessment of
Witness GAO'’s credibility. The Appellant assertattthe Trial Chamber erred in finding Witness
GAO credible despite his admission of false statgsjecontradictions between trial testimony and
prior statements, and impeachment of his testimmngxpert forensic evidené&’ The Appellant

contends that Witness GAQO’s confession to the Rwaanduthorities entered into evidence as
Defence Exhibit 8c is at odds with the witness&iteony before the Tribunal in several important

respect$2°

24 Amended Notice of Appeal, para. 104; Appellant#®B para. 212.

215> Amended Notice of Appeal, para. 88; Appellant'seBrpara. 218.

218 appellant’s Brief, para. 214.

27 pppellant’s Brief, para. 214.

218 poppellant’s Brief, para. 217.

219 Amended Notice of Appeal, para. 91; Appellant'seBrparas. 221, 222.
220 pppellant’s Brief, para. 215; Appellant’s Brief Reply, para. 61.
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108. Finally, in respect of Witness GAO, the Apgetl argues that in paragraph 523 of the
Judgement, the Trial Chamber erred in law by réggithe Prosecution merely to prove the
“possibility” of the Appellant’s guilt rather thaapplying the “beyond reasonable doubt” standard
when it evaluated Withess GAQ'’s testimony of thepélfant’'s presence at Byangabo on the
morning of 7 April 1994

109. The Prosecution responds that the allegednsistencies concerning Witnesses GAO,
GDQ, and GBV were considered and reconciled byTti® Chamber?? This, in the Prosecution’s
view, is also the case with the alleged incons@eEnbetween Withess GAO’s prior statements and
in-court testimony; the Trial Chamber consideregstharguments and chose to prefer the witness’s
testimony over his written statemeftd.The Prosecution submits that the Appellant hdsdaio
argue that this was an unreasonable approach doffial Chamber to také® Additionally, the
Prosecution argues that the Trial Chamber hasmedl én assessing Witness GAQ’s testimony in
paragraph 523 of the Trial Judgement; rather, tiied Thamber found that it was possible for both
the Appellant and Lt. Mburuburengero to be at Bydomgmarket at the same time giving ordérs.

110. A review of the Trial Chamber's assessmenthef evidence related to the events at
Byangabo market in the morning of 7 April 1994 r&gethat the Trial Chamber carefully
considered the testimonies as well as the cretilmfithe witnesses. The Trial Chamber considered
discrepancies between the various accounts ofvttigt® and reconciled them to reach findings that,
in the view of the Appeals Chamber, have not bdsmwa to be unreasonable. The Appeals
Chamber finds that the Appellant's submissionshis tegard and in respect of the credibility of
Witnesses GAO, GBV, GDQ, and GBE under this groohdppeal have been insufficient to show
an error on the part of the Trial Chamber. Foransg, the Appellant argues that testimonies of
Witnesses GAO and GBYV differed as to the specjfoetof weapon used to kill Rukara. While this
is true, the Appellant has not shown why the T@hbmber’s characterization of this difference as
“insignificant and not affecting the Witness'’s dittity” is erroneous. The Appeals Chamber notes
that the Trial Chamber reached this conclusiorr aib@sidering the evidence related to the killing
as a wholé?® The Appeals Chamber considers that, taken in ¢bigext, the finding that the
discrepancy is insignificant cannot be held to beeasonable.

221 Amended Notice of Appeal, para. 92; Appellant'seBrpara. 219.
222 Respondent’s Brief, para. 160.
22 Respondent’s Brief, para. 160.
224 Respondent’s Brief, para. 160.
225 Respondent’s Brief, para. 161.
226 geeTrial Judgement, para. 519.
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111. In respect of the Appellant’s claim of err@ncerning the finding that Withess GAO was
credible despite contradictions between his priatesnents and in-court testimony, the Appeals
Chamber notes the detailed consideration givehitoratter in the Trial Judgeme#f. The Trial
Chamber took account of the Appellant's argumerdscerning the witness’s credibility and
analyzed the issue as follows:
The Witness explained in court that he could natirthe written documents produced on his behalf,
nor authorize their content. When confronted with iiterate Witness such as is the case with
Witness GAO, the Chamber gives considerably moright¢o the Witness'’s in-court testimony than
to written statements. In this case, the Chambeaisfied that the Witness’'s demeanour and his
responses to the questions on the stand, werdastdiy both in explaining the discrepancies
between the written documents and the oral testynaod in providing reliable information as to his

eye-witznzgss testimony regarding the killings in Bgabo Market and at the Ruhengeri Court of
Appeal:

112. This discussion reveals that faced with dzaneies between prior statements and
testimony, the Trial Chamber was persuaded to tttedi testimony after considering a host of
factors, including the witness’s demeanour andaesgs to questions on the stand. The Appeals
Chamber finds that the Appellant has not shownajygroach taken by the Trial Chamber to be

unreasonable or erroneous.

113. The Appeals Chamber also finds that the App&# final argument relating to Witness
GAO under this ground of appeal is devoid of meReferring to paragraph 523 of the Trial
Judgement, the Appellant contends that the Triander erred as a matter of law in applying the
standard of “possibility” rather than “beyond reaable doubt” in evaluating Witness GAO’s
testimony of the Appellant’s presence at the Byhngamarket?® The Appeals Chamber notes that
paragraph 523 of the Trial Judgment does not caoriter proof of the fact that the Appellant was at
the market at the relevant time, rather, it congethe Trial Chamber's finding that Lt.
Mburuburengero was in all likelihood present at tharket in the morning of 7 April 1994. The
Trial Chamber only referred to “possibility” whehadbserved that Lt. Mburuburengero’s presence
“does not rule out thpossibilitythat the Accused was also there that mornfAgli the subsequent
section of the Trial Judgment, the Trial Chambescpeded to consider whether the Appellant
indeed was at the market. Accordingly, the App&iamber holds that the Trial Chamber did not
apply the standard of “possibility” as to the preszof the Appellant at Byangabo market.

227 SegTrial Judgement, para. 522.

228 Trial Judgement, para. 522.

229 gseeAmended Notice of Appeal, para. 92.

230 Trjal Judgement, para. 523 (emphasis added).
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B. Withess GDQ

114. The Appellant alleges that the Trial Chambyezcein law and fact in inferring facts not in
evidence, namely that Witness GDQ saw the Appe#atite same time as the other witnesses, and
in failing to reconcile conflicts between the testhies of Witnesses GDQ and GDD as to the

whereabouts of the Appellant in the morning of #iAxp99423!

115. The Appeals Chamber notes that at paragraphob2he Judgement, the Trial Chamber
stated: “Prosecution Witness GDQ placed the Accuethe market that morning but could not
recall the time. However, it is reasonable to intest the time is the same as the sightings by
Witnesses GAO and GBV, as GDQ saw the Accusedeajuist before Rukara was kille@®? The
Appeals Chamber recalls that Withesses GAO and @&Btified to seeing the Appellant in the
vicinity of the market around the time when Rukaras killed. Noting that the Trial Chamber
linked sighting the Appellant to the time immedigtpreceding Rukara’s killing, the approximate
time when Witnesses GAO and GBV also saw the App&lf® the Appeals Chamber is at a loss to
understand the Appellant’s contention that the ITClaamber has “inferred a fact not in evidence”
by concluding that Witness GDQ saw the Appellarduad the same time as the other two
witnesses. In the view of the Appeals Chamber,efloee, the Appellant has not shown that the

Trial Chamber erred in this regard.

116. The Appeals Chamber considers that the Apg&laargument concerning the conflict
between the testimonies of Witnesses GDQ and GDibigpresented in a manner which would
enable the Appeals Chamber to assess its meritedwer, the Appellant introduces this argument
for the first time in his Brief in Repl§?* The Appellant asserts that Witness GDQ testifitdt:at
6:30 a.m. on April 7, 1994 he saw Appellant drivimig vehicle and traveling from his home in
Rwinzovu where his second wife resided on his wayByangabo Market**®> The Appellant
continues: “If GDQ is to be believed his testimaopflicts with that of Witness GDD who claimed
that at the same time Appellant was awakened fr@rhéme in Nkuli and was supervising the

distribution of weapons at the commune office befembarking for Mukingo®*® In support of

%1 Amended Notice of Appeal, para. 93; Appellant’seBrpara. 220; Appellant’s Brief in Reply, parég, 65.

22 Trial Judgement, para. 525.

23 geeTrial Judgement, paras. 499, 500.

234 The Appeals Chamber recalls that the AppellantiefBin Reply is to be “limited to arguments in hepo the

Respondent’s Brief”. Practice Direction on FormagRirements for Appeals from Judgement, para. &. Appellant

has not identified which argument from the RespatideBrief this submission is in reply to and, iede it does not
appear that the Prosecution has addressed thierrimathe Respondent’s Brief.

235 pppellant’s Brief in Reply, para. 62.

236 pppellant’s Brief in Reply, para. 62.
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this, the Appellant cites paragraph 485 of the ITdiadgement®’ In that paragraph, the Trial
Chamber summarized the testimony of Witness GDDrelavant part, as follows: “Prosecution
Witness GDD testified that the Accused provided pegs to the young militants at the Nkuli
bureau communabetween 5:00am and 6:00am on 7 April 1994, befweleft for Mukingo
commune?3® It is not apparent from this where the allegedflézinlies. As stated above, “the
Appeals Chamber cannot be expected to considatydgpsubmissions in detail if they are obscure,

contradictory, vague or suffer from other forma#lamvious insufficiencies?®

C. Witness GBE

117. The Appellant submits that the Trial Chambegckin law and fact in failing to evaluate the
contradictions between testimonies of Witnesses GIBEH GDQ concerning the presence of
Witness MEM and the absence of the Appellant anBgho in the morning of 7 April 1994°

118. The Appellant correctly points out that With&BE testified that he was an eye-witness of
the killing of Rukara and that he did not see thgpéllant in the morning of 7 April 1994
Witness GDQ testified that Rukara was killed in ihesence of the Appellafit The Trial
Chamber was aware of these accounts and notec iduthgement that several withesses testified
that they were at the market and did not see theelant theré*® After considering the whole of
the evidence relating to the events at Byangabdehan the morning of 7 April 1994, including
events immediately preceding those which took piidbe market?* the Trial Chamber concluded
that the Appellant was then present at the m&fReEherefore, while the Trial Chamber did not
specifically mention the difference between theinesnies of Witnesses GBE and GDQ, the
Appeals Chamber finds that the Trial Chamber’s tumion in respect of the Appellant’s presence

at the market has not been shown to be unreasonable

D. Witness MEM

119. The Appellant submits that the Trial Chambeed in law and fact when it failed to

acknowledge the testimony of Witness MEM concerrirggfact that the Appellant was not present

%7 seeAppellant’s Brief in Reply, n. 45.

28 Trial Judgement, para. 485.

#9vasilievi: Appeal Judgement, para. Bee also BlaskiAppeal Judgement, para. I8iyitegekaAppeal Judgement,
para. 10Kunarac et alAppeal Judgement, paras. 43, 48.

240 Amended Notice of Appeal, para. 94; Appellant'seBrpara. 213.

241 geeTrial Judgement, para. 503.

242 geeTrial Judgement, para. 501.

23 geeTrial Judgement, para. 526.

244 5egTrial Judgement, para. 529.
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at Byangabd?® The Appellant also argues that the Trial Chambedein law and fact in finding

that Withess MEM'’s testimony was tainted and idirigi to take note that Witnesses GBE and
GAO corroborated Witness MEM’s testimony about fuke at Byangabo, thereby enhancing his
credibility.**” Finally, in respect of Witness MEM, the Appellamntends that the Trial Chamber
erred in law and fact in assuming facts that weteimevidence concerning Withess MEM’s ability

to see the Appellant at Byangabo in the morning April 199478

120. The Prosecution responds that the Appellalst fa demonstrate that the Trial Chamber’s
finding that Withess MEM might not have been aldesée the Appellant at the market from his
vantage point was in err8t’ The Prosecution recalls that Witness TLA testifieat when Witness
MEM fled from the market he came to a house nexhéoone occupied by Witness TLA and that
the two men spoke over the wall separating the iwases>® According to the Prosecution,
Witness TLA testified that he was not able to dee whole of the Byangabo market from his
house?® In the Prosecution’s view, considering that the faouses were next to each other and
that Witness TLA could not see all of the markeinirhis house, it was reasonable for the Trial
Chamber to conclude that Witness MEM might not heaen all of the market from his hod3eln
any event, the Prosecution submits that the Trelmiber found that Withess MEM was not telling
the whole truth about the relevant events and &stwait the Appellant failed to demonstrate that

this finding was unreasonatfie.

121. The Appeals Chamber finds that the Appellasiismission that the Trial Chamber failed to
acknowledged the testimony of Withess MEM that Appellant was not present at Byangabo in
the morning of 7 April 1994 is not well groundedrsE the Trial Chamber recalled this testimony
when summarizing Witness MEM'’s testimofy.Second, in assessing the witness’s evidence, the
Trial Chamber stated: “He claims not to have séenficcused at the market that morniAy. The

Trial Chamber had Witness MEM'’s evidence relatingtlie events at Byangabo before it and

245 Trjal Judgement, para. 530.

246 Amended Notice of Appeal, para. 87.

247 Amended Notice of Appeal, paras. 89, 90; AppeliaBtief, paras. 213, 230, 232; Appellant’s BriefReply, para.
70.

248 Amended Notice of Appeal, para. 95; Appellant'seBrpara. 233; Appellant’s Brief in Reply, pardg, 73.

249 Respondent’s Brief, para. 164.

20 Respondent’s Brief, para. 166.

1 Respondent’s Brief, para. 166.

%2 Respondent’s Brief, para. 166.

23 Respondent’s Brief, para. 167.

%4 Trial Judgement, para. 511 (“Defence Witness MEEBtified that he did not see the Accused at Byamdadrket at
the time of Rukara’s beating. The Witness confirntieat he did not see the Accused, the Accused’'scheebr the
communal vehicle in or around Byangabo Market betw&30am and 4:00pm on 7 April 1994.”).

25 Trial Judgement, para. 526.
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summarized it in the Judgement at lengfhhowever, the Trial Chamber found that the witness
was “not telling the whole truth” about the eveafgshe morning of 7 April 1994°" In the view of
the Appeals Chamber, the Appellant has not shoamnthie Trial Chamber erred in its evaluation of
the credibility of Witness MEM. Additionally, theritl Chamber’s conclusion that Witness MEM
could not have had a clear view of the entire ntafiem his house has not been shown to be
unreasonable. Such a conclusion is not an assumetifacts not in evidence, it is a conclusion

based on the evidence on the record.

E. Withess RGM

122. The Appellant submits that the Trial Chambreeckin law and fact in finding that Witness
RGM was not a credible witness despite the fact beaplayed a central role in the events at

Byangabo and was not impeached by the Prosectifion.

123. The Prosecution responds by noting that theeAgnt has failed to specify any reason why
the Trial Chamber erred in assessing the credibdft Withess RGM or why that finding was

unreasonabl&”®

124. The Appeals Chamber observes that upon settinthe evidence relevant to the events at
Byangabo market in the morning of 7 April 1994, theal Chamber proceeded to assess the
credibility of individual witnesses who testifietb@ut the events. In respect of Witness RGM, the
Trial Chamber concluded that he was not a crediiteess with regard to the presence of the
Appellant at any of the events involved in the d&8&he Trial Chamber acknowledged his key
role in the atrocities and found Witness RGM tarifermative of the events and their surrounding
circumstance&®® However, the Trial Chamber concluded that “Witnd86M'’'s mission in
testifying was to remove the Accused from the evevith which the Prosecution charges hfiif.”
The Appeals Chamber considers that as the triaobfand with the benefit of observing witnesses
testify before it, the Trial Chamber was well pmsied to assess the credibility of individual
witnesses against the whole of the evidence ards fihat the Appellant has not shown that the

finding in respect of Withess RGM'’s credibility wasreasonable.

0 gegTrial Judgement, paras. 495, 509-511.

%7 Trial Judgement, para. 526.

28 Amended Notice of Appeal, para. 96; Appellant'seBrparas. 224-228; Appellant’s Brief in Replyrps 68, 69.
29 Respondent’s Brief, para. 163.

20 Trial Judgement, para. 527.

%1 Trial Judgement, para. 527.

%2 Trjal Judgement, para. 527.
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F. Witness MLNA

125. The Appellant argues that the Trial Chambexcein law and fact in ignoring the totality of
the testimony of Witness MLNA in finding that altingh Witness MLNA was at Byangabo at the
relevant time, he “might have” missed the Appellamd in applying the standard of “might have”
rather than “beyond reasonable doubt” in this figd

126. The Prosecution submits that the Appellantrhssinderstood the Trial Chamber’s use of
the words “might have”; in its view this does nai  any standard, but rather relates to the
admission of Witness MLNA that it was possible ttie Appellant could have been at the market
and that Witness MLNA missed hiff{’

127. With regard to the Appellant’s contention ttre Trial Chamber ignored the totality of the
evidence of Witness MLNA, the Appeals Chamber ndted in mounting this challenge, the
Appellant has failed to specify which aspect of tistimony the Trial Chamber may have missed
and how doing so has occasioned a miscarriage sticgu In such circumstances, the Appeals

Chamber cannot proceed to consider the merits®&ttbmission.

128. Pointing to paragraph 528 of the Trial Judgentde Appellant also contends that the Trial
Chamber applied a standard of “might have” rathant‘beyond reasonable doubt” in assessing the
evidence. The Appeals Chamber finds that this agguins premised upon a misunderstanding of
the impugned text. The Trial Chamber employed thed& “might have” not as a standard of proof
of the Appellant’s guilt, but in recalling Witne84LNA’s own admission that the Appellant may
have been at the market and that the witness “ntighe” missed hirR® A Trial Chamber is
entitled, when reviewing the evidence, to say wihgght have” been the case, in the process of
coming to a final assessment of what was provedrmtyeasonable doubt. The Appeals Chamber

therefore finds no merit in the present submission.
G. Witness TLA

129. The Appellant submits that the Trial Chambered in law and fact in failing to
acknowledge the testimony of Witness TLA that thgpéllant was not present at Byangabo and
address whether celebrations took place at the lRpps bar on 7 April 1994, and in failing to
evaluate the witness’s testimony contradicting W881GAQ’s evidence of the Appellant’s presence

263 Amended Notice of Appeal, paras. 97, 98; AppelaBtief, paras. 238, 239; Appellant’s Brief in Rgppara. 76.
%4 Respondent’s Brief, paras. 170-172.
25 geeTrial Judgement, paras. 528, 496.

47
Case No.: ICTR-98-44A-A 23 May 2005



at the bar in the morning of 7 April 1994 and cadticting the testimony of Witness GBE
concerning the events of that of49.

130. The Prosecution responds by noting that whemeh Chamber does not specifically address
a testimony of a witness, it cannot be assumedtiea€hamber did not considefSt.In any event,
the Prosecution argues, the Trial Chamber did denghe evidence of Witness TLA, as is clear
from paragraph 532 of the Trial Judgem®&HftThe inference therefore must be drawn that thal Tri
Chamber considered the evidence of Witness TLAelation to the totality of the evidence in

concluding that the Appellant was at Byangabo ntaskethe morning of 7 April 199%°

131. In respect of the Appellant's submission that Trial Chamber failed to acknowledge the
testimony of Witness TLA and failed to address cadiittions between his testimony and that of
Witnesses GAO and GBE, the Appeals Chamber notaghk Trial Judgement contains a lengthy
summary of Witness TLA’s testimony relating to theents at Byangabo market on 7 April

1994%7° Additionally, at paragraph 532, the Trial Chambpecifically mentioned evidence given

by Witness TLA. The Appeals Chamber therefore carauzept the submission that the Trial
Chamber did not acknowledge the witness’s testimony

132. While the Trial Chamber did not specificalgfar to Witness TLA’s testimony concerning
the events at the Appellant’s bar, it cannot beckated that the Trial Chamber failed to consider
this evidence. This is particularly so becausehm firesent instance, the Trial Chamber has taken
care in the Judgement to set out the witness'&rtesy in detail and noted it in the paragraph
immediately following the one in question héféThe Appeals Chamber considers it reasonable to
conclude that the Trial Chamber, having seen theesses give their testimonies and having found
Witnesses GAO and GBE to be credible, decided &deprtheir evidence concerning the events

over the testimony of Witness TLA?

133. For the foregoing reasons, the Appeals Chardisenisses this ground of appeal in its

entirety.

2% Amended Notice of Appeal, paras. 87, 99, 102, ZGfellant’s Brief, paras. 233-236; Appellant’s &rin Reply,
para. 75.

%7 Respondent’s Brief, para. 168.

28 Respondent’s Brief, para. 169.

29 Respondent’s Brief, para. 169.

2% Trial Judgement, paras. 513-516.

2’1 geeTrial Judgement, para. 532.

212 seeCelebiti CaseAppeal Judgement, para. 481.
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Xll.  ALLEGED ERROR IN FINDING THAT THE APPELLANT WAS
PRESENT DURING THE KILLINGS AT RWANKERI ON THE MORN ING
OF 7 APRIL 1994 (GROUND OF APPEAL 14)

134. The Appellant submits that the Trial Chambrezckin its legal and factual findings that the
Prosecution met the burden of proving beyond resslendoubt that he participated and directed
the Interahamwein the attacks against Tutsi civilians in Rwankégllule?” In support of this

submission, the Appellant raises several arguments.

135. The Appellant argues that testimonies of Wites GAO and GBV concerning the weapons
available to thenterahamweare inconsisterft.* The Appellant submits that the Trial Chamber
accepted the testimony of Witness GBYV that theckéizs at Rwankeri were armed with weapons
including guns’ In contrast, the Appellant argues, Witness GAQifted that the attacking
Interahamwehad no guns and that the Appellant facilitatedrtbbtaining weapons from Major
Bizabariman&’® The Appellant also submits that the Trial Chambeed in law and fact in
crediting the “illogical” testimony of Witness GBthat he saw weapons in the vehicle driven by
the Appellant because if that were the case, theretwould have been no need for the Appellant to
obtain weapons from Major Bizabarimafi&The Appellant further argues that if Witness GBV i
to be believed, there was no need for Withess RGNMequest weapons from the Appellant since
the Interahamwawere already armed® He also submits that “since soldiers were armeticemthe
scene, there was no need for RGM to request thatellgmt obtain weapons from Major
Bizibarimana as testified by GAG™

136. The Appellant submits that Withess GAQ'’s cesien contradicted his testimony since the

witness claimed that soldiers used guns and grertadall Tutsis at Rwankeri and did not mention

the Appellant’s involvement in the killings at Rviami 2%

137. The Appellant further submits that the Tri&a@ber erred in law and fact by ignoring the

contradictory testimonies of Witnesses GBV, GAR] &HU31 concerning whether the Appellant

was driving the commune vehicle in the morning @fp#il 199428

273 pppellant’s Brief, para. 240.

274 pppellant’s Brief, para. 247.

27> pppellant’s Brief in Reply, para. 77.

276 poppellant’s Brief in Reply, para. 78.

277 pppellant’s Brief, para. 248.

278 pppellant’s Brief, para. 249.

219 pppellant’s Brief, para. 256.

280 pppellant’s Brief, para. 249; Appellant’s Brief Reply, para. 79.
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138. The Appellant argues that the Trial Chambegdem law and fact in making no findings
with respect to the testimony of Withesses RGM, M.Mnd RHU23 that the Appellant was not
present at Rwankeri in the morning of 7 April 1984He submits that Witnesses RGM and MLNA
confirmed that they did not see the Appellant @& Wehicle at Rwankeri, thereby contradicting
Witnesses GAO and GB¥#?

139. The Appellant submits that the Trial Chambyezain law and fact by failing to take note of
the testimony of Witness TLA who contradicted Wi#ses GAO and GBE concerning the events of
7 April 1994%%* The Appellant notes that the Trial Chamber rebedWitness GBE in making a
finding that the Appellant was drinking with tha&erahamweat his bar during the day on 7 April
1994 whereas Witness TLA testified that the bar elased all day®

140. Referring to paragraph 548 of the Trial Judgeinthe Appellant argues that the Trial
Chamber erred in law and fact in crediting theiteshy of Witness GBH that the Appellant was
looking for Tutsi survivors on 8 April 1994°

141. Finally, the Appellant submits that the Ti@lamber failed to take a balanced approach to

evaluating the testimonies of Defence as oppos@udsecution witnessés.

142. The Prosecution responds that under this grairappeal, the Appellant merely repeats
arguments made at trial without demonstrating amgreon the part of the Trial Chamb@&F.In
respect of the Appellant’'s submission that theirtesty of Witnesses GAO and GBYV regarding
weapons are inconsistent, the Prosecution resptiradsthere is no inconsistency and that the
Appellant’s argument is premised on speculatiort thecause he had obtained arms from one

source, he would not have also obtained them froother sourcé®®

143. The Prosecution submits that contrary to thpefant’s assertion, no conflict exists in the
testimony of Witnesses GAP and GBV concerning toenroune vehiclé® Moreover, the
Prosecution submits, Witness RGM'’s testimony tleatll not see the Appellant or his vehicle at

21 Amended Notice of Appeal, para. 107; Appellantt&B para. 251; Appellant’s Brief in Reply, par&g, 83.

282 Amended Notice of Appeal, paras. 105, 108, 10%eNpnt’s Brief, para. 253; Appellant’s Brief in g, para. 81.
283 poppellant’s Brief, paras. 257, 260.

284 pppellant’s Brief, para. 261.

285 pppellant’s Brief, paras. 263, 264; Appellant'séSiin Reply, para. 81.

286 Amended Notice of Appeal, para. 106.

287 pppellant’s Brief, para. 252.

288 Respondent’s Brief, para. 174.

289 Respondent’s Brief, para. 176.

29 Respondent’s Brief, para. 180.
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Rwankeri on 7 April 1994 is not evidence that thgpallant was not there and it does not contradict

the testimony of Witnesses GAO or GBY?.

144. As for the testimony of Witnesses MLNA and TltAe Prosecution submits that the Trial
Chamber found neither to have been a reliable w&iaad that, even if their testimonies were relied
upon, they would not have proven that the Appelaas not at Rwankeri at the relevant tififeln
response to the Appellant’s submissions concenfiegliffering testimonies of Witnesses GBE and
TLA about events at the Appellant’s bar, the Prasen notes that the Trial Chamber found
Witness GBE reliable in view of the fact that uslikVitness TLA, he gave detailed evidence

relating to this everft"

145. In respect of the Appellant’s allegation ofiaoonsistency in the testimony of Witnesses
GAO and GBV concerning weapons available toltiterahamwethe Appeals Chamber observes
that Witnesses GAO and GBV were describing twceddht situations. Witness GAO was referring
to an attack at Rwamikeri in Rwankeri where the é@mt was not present at the time the
Interahamwedecided they needed guns to overcome the Tutséiffewhereas Witness GBV's
testimony concerns the situation at Rudatinya’sskowhere the Appellant was present and where
the attackers were armed with weapons includingsgUnn light of this, the Appeals Chamber
does not see how such testimony of Withesses GAIJGBY could be inconsistent; it appears that
one group of attackers initially lacked guns whiie other group, with the Appellant, already had
some. Additionally, the Appellant has failed to whbow the Trial Chamber erred in accepting
Witness GBV'’s testimony that he saw weapons inAppellant’s vehicle. The Appellant argues
that Withess GBV’s testimony on this point was dgical” because if it were true, then the
Appellant would not have needed to request weafm Major Bizabarimana. The Appeals
Chamber considers that inasmuch as this argumdyatsisd on speculation, it cannot substantiate a
challenge to the Trial Chamber’s finding. Moreoveonsidering the context as presented in the
record, the Appeals Chamber finds nothing unreddenar erroneous in the Trial Chamber’s

acceptance of this evidence.

146. The Appeals Chamber is not in a position tesmer the merits of the Appellant’'s argument
that Witness GAO’s confession in Rwanda contradidtis testimony during the Appellant’s trial

because the Appellant did not provide any referéndke record in support of this point.

291 Respondent’s Brief, para. 181.

292 Respondent’s Brief, para. 182.

293 Respondent’s Brief, para. 182.

294 Trial Judgement, para. 545; T. 23 July 2001 pp226
2% Trial Judgement, para. 546.
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147. The Appellant submits that the Trial Chambgmored the contradictory testimony of
Witnesses GBV, GAP, and RHU31 as to whether theeRapt drove the commune vehicle in the
morning of 7 April 1994. The Appeals Chamber ndtes Witness GAP stated that the commune
vehicle, a red Toyota Hi-Lux, was parked at the wame office on 7 April 1994°° whereas
Defence Witness RHU3L1 testified that the vehicle wat at the commune office at 8.30 a.m. on
that day?®’ and Witness GBV testified that the Appellant drdke vehicle in the morning of 7
April 19942 The Appellant therefore correctly submits that thstimonies on this point are
inconsistent. However, the Appeals Chamber corsittet it cannot be concluded that the Trial
Chamber “ignored” this inconsistency. A Trial Chamits not obliged to explain in its judgement
every step of its reasonifig’ In the present instance, it was not unreasonabléhé Trial Chamber
to find that on 7 April 1994 the Appellant was mayiaround in the red Toyota vehicle belonging

to the commune, given the evidence on the recnotiyding that of Withess GBE?

148. The Appellant asserts that the Trial Chandoenmitted a legal and factual error in failing
to make findings in respect of the testimony of Mgses RGM, MLNA, and RHU23 that the
Appellant was not present at Rwankeri at the reievieme. As recalled in connection with the
preceding ground of appeal, the Trial Chamber fowfithess RGM to be not credible with respect
to the Appellant’s presence at any of the eventslied in the case and the Appeals Chamber has
affirmed that finding®®* Accordingly, the Appeals Chamber finds that thepalfant's present
submission in respect of Witness RGM is not wellrnfded. As concerns the testimony of Witness
MLNA, the Appeals Chamber recalls that the Triala@iber summarized it in the Judgement at
some length, including noting that the Appellantswat among a group of 300 to 400 people
proceeding towards Rwankeri and Busogo Hill to Kilitsis**? While the Trial Chamber did not
specifically address Witness MLNA'’s evidence infitglings, it is clear that it decided to prefee th
testimony of Witnesses GAO, GBV, and GBE.The Appeals Chamber reiterates that a Trial
Chamber need not explain every step of its reagdfiinMoreover, it appears that Witness

MLNA'’s testimony on this point was not of a natwapable of changing the Trial Chamber’s

29T 4 December 2001 p. 61.

297 Trial Judgement, para. 518.

2% Trial Judgement, para. 551.

29 Niyitegeka Appeal Judgement, paras. 115, 1BHgilishemaAppeal Judgement, para. 88jusemaAppeal
Judgement, para. 18ayishema and Ruzindamsppeal Judgement, para. 16&%lebii CaseAppeal Judgement, para.
481;FurundzijaAppeal Judgement, para. 69.

30 g5egTrial Judgement, para. 557.

%01 Trial Judgement, para. 523ee supr&Chapter XI.

302 Trial Judgement, paras. 542, 543.

303 5eeTrial Judgement, paras. 544-549.

304 Niyitegeka Appeal Judgement, paras. 115, 1BHgilishemaAppeal Judgement, para. 88jusemaAppeal
Judgement, para. 18ayishema and Ruzindamsppeal Judgement, para. 16&%lebii CaseAppeal Judgement, para.
481; FurundzZijaAppeal Judgement, para. 69.
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finding and, accordingly, any failure to take aagbaf it in reaching that finding could not have
constituted an error occasioning a miscarriageustige, justifying revision of the finding on
appeal. Finally, while the Appellant correctly sathat the Trial Chamber did not make a finding
in respect of Withess RHU23's testimony concernithg Appellant’'s alleged absence from
Rwankeri, the Appellant failed to point the Appe@lsamber to the parts of the record supporting

this proposition, leaving it unable to consider therit of this submission further.

149. Under the present ground of appeal the Apmetipeats his submission made in respect of
Witness TLA under Ground of Appeal 13. The Appéattember need not consider this submission

anew and refers to its findings made abt\e.

150. In his Amended Notice of Appeal, referringparagraph 548 of the Trial Judgement, the
Appellant submits that the Trial Chamber “erredaw and fact in crediting Witness GBH that the
Appellant was looking for Tutsi survivors on Apé 1994 and inspecting dead bodi&¥.This is

the Appellant’s entire submission on this pointe Appeals Chamber emphasizes that, as a starting
point, the appealing party must identify the aldkgeror. Because the Appellant failed to do so, the

Appeals Chamber cannot consider this submissighdur

151. Lastly, under this ground of appeal, the App€&hamber cannot consider the Appellant’s
submission that the Trial Chamber failed to takeaknced approach to the evidence because the
Appellant did not develop this argument in any wated no examples of disparate treatment, and

provided no references to the Judgement or toeterd.

152. For the foregoing reasons, the Appeals Chariibgs that this ground of appeal is not

founded and, therefore, dismisses it in its entiret

3% gee supraChapter XI.
3% Amended Notice of Appeal, para. 106.
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X, ALLEGED ERROR IN FINDING THAT THE APPELLANT WAS
PRESENT DURING THE KILLINGS AT MUNYEMVANO’S COMPOUN D
(GROUND OF APPEAL 15)

153. The Appellant submits that the Trial Chamlregckin law and fact when it found that on 7
April 1994 he was present at Munyemvano’s compoanBwankeri and that he supervised and
commanded the attacks that took place tfi¥r&uch a finding, according to the Appellant, was
against the weight of the evider®®.The Appellant supports this claim with the follmgi

arguments.

154. The Appellant submits that the Trial Chambeec in law and fact in setting aside the
testimonies of Witnesses MLCF, RHU25, RHU23, RHU28d KAA concerning the fact that he
was not present at Munyemvano’'s compound and irepdity as credible the contradictory
testimony of Witnesses ACM and GB®.The Appellant argues that the Trial Chamber eimed

law and fact when it “ignored” the testimony of Waésses RHU29 and RHU23, and in finding
credible the testimony of Witnesses ACM and GBGceoning killings at the compound on 7 April
1994310

155. The Appellant contends that the testimoniesWithesses ACM and GBG are so
contradictory on crucial points that they are ioecilable®™! The Appellant notes that Witness
GBG contradicted Witness ACM by testifying that tiiel not see Tutsis being assembled and
marched from the compound and that, after thenkidli at the compoundnterahamwestarted
shooting and destroying housésin the Appellant’s view, Witness GBG also contraedl Witness
ACM in testifying that he did not see the Appellahtessed in amnterahamweuniform3*® The
Appellant further alleges that Witness ACM contcheld Witness GBG by testifying that she saw
Ndayambaje shoot and kill a certain Gateyiteyi whsrWitness GBG testified that Gateyiteyi was

shot by the Appellant:*

307 Amended Notice of Appeal, para. 115; Appellant&B para. 265.

308 Amended Notice of Appeal, para. 115; Appellant&B para. 265.

309 Amended Notice of Appeal, para. 114; Appellantt®B para. 290. Although the Amended Notice of Apprefers
to Witness “GBE”", it is clear from the AppellantBrief and from the cited text of the Trial Judgeinémat the
Appellant is referring to Witness “GBG”.

319 Amended Notice of Appeal, paras. 110, 112, 11%elant’s Brief in Reply, para. 86.

311 appellant’s Brief, para. 267.

312 pppellant’s Brief, paras. 274, 284.

313 Appellant’s Brief, para. 275.

314 Appellant’s Brief, para. 287.
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156. The Appellant also submits that contradictiensst between the written statements of
Witness ACM and her testimony in codft. For instance, according to the Appellant, Witness
ACM never stated in her written statements that witeessed any killings at Busogo Parish

whereas at trial she testified that she saw thesA@mt supervising the killings ther&

157. The Prosecution responds that such differemseshere may be in the testimony of
Witnesses ACM and GBG concerning the attack on iJua$ the compound are due to the
witnesses’ different vantage poirits.Other differences, such as whether the Appellas dressed

in anInterahamweuniform, are in the view of the Prosecution “imgfgcant” and do not affect the
core of their testimonie&? In respect of the alleged contradictions betweém&tds ACM’s written
statements and her testimony, the Prosecution mespthat rather than contradictions they are
omissions and that, in any event, Witness ACM fiesttithat her statements were not read back to
her after she had been interviewed and that shieedogrrors in the statements for the first time
when the statements were read to her in ArdShainally, the Prosecution responds that rather than
“ignore” the testimony of Witnesses RHU23 and RHUR2& Trial Chamber considered them and
found them to be unpersuasive, and argues thategdgs RHU23, RHU25, and RHU29 were

evasive and that their evidence was internally reati¢tory>%°

158. As the Appellant points out, the testimoniésMitnesses ACM and GBG concerning the
events at Munyemvano’s compound on 7 April 1994ediin several respects. The Appeals
Chamber notes that after summarizing their testigsorelating to the events at the compound, the
Trial Chamber noted the differences between theipants®** Taking into consideration the fact
that Witnesses ACM and GBG were victims of the citat the compound, the Trial Chamber
stated: “Although there are differences betweentéisémonies of Prosecution Withess GBG and
ACM—such as a difference between the numbers atlatts given, and the type of attire the
Accused was wearing—the Chamber can make an altmyas both Withesses were in fear of
their lives, and the Witnesses’ attention wouldéhbeen otherwise focused than paying attention to
details.”®® The Appeals Chamber observes, however, that tia Chamber made this allowance
only in respect of differences not directly relgtito the Appellant’s role in or responsibility ftbre
events. Noting that Witness GBG identified the Afgp¥ as the person who shot Gateyiteyi,

315 appellant’s Brief, paras. 277, 281.

316 appellant’s Brief, para. 286.

317 Respondent’s Brief, para. 186.

318 Respondent’s Brief, paras. 187, 189.

319 Respondent’s Brief, paras. 190, 193, 195.
320 Respondent’s Brief, para. 197.

321 geeTrial Judgement, paras. 592-594.

322 Trjal Judgement, para. 595.
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whereas Withess ACM testified that Gateyiteyi wated by Ndayambaje, the Trial Chamber
declined to rely on their testimonies and found tha identity of Gateyiteyi’'s killer had not been
established?® It thus appears that the Trial Chamber creditedi¢istimonies of these witnesses to
the extent to which they corroborated each othiee. Appeals Chamber finds that the Appellant has

not shown this to be an erroneous or an unreaseagipiroach.

159. In respect of the Appellant’s submission metato contradictions between Witness ACM’s
written statements and her testimony in court, Appeals Chamber recalls that the witness
explained that she signed the statements withoahpdahem read to her and that she did not notice
errors in them until arriving to testify at the Buinal®** In light of this explanation, which the
Appellant does not now contest, the Trial Chambacseptance of her testimony cannot be held to

have been erroneous or unreasonable.

160. Accordingly, in the view of the Appeals Chambehas not been established that the Trial
Chamber erred in assessing the weight of the ev@given by Witnesses ACM and GBG in

connection with the events at Munyemvano’s compaumd April 1994.

161. The Appellant also submits that the Trial Chamerred in “ignoring” or “setting aside”
testimonies of Witnesses MLCF, RHU25, RHU23, RHU&% KAA that the Appellant was not at
the compound on 7 April 1994. The Appeals Chamlmesthat the Trial Chamber recalled and
summarized at length the testimony of each of théseesses in the JudgeméfitThe Appellant
has failed to refer the Appeals Chamber to therdecoting only paragraph 597 of the Trial
Judgement where the Trial Chamber made the finthag the Appellant was present during the
attack at Munyemvano’s compound. As it is incumbentthe appealing party to identify the
alleged errors and support its claims with argusietd references, in the present instance the
Appellant, at a minimum, should have specifiedghssages in the testimony of Witnesses MLCF,
RHU25, RHU23, RHU29, and KAA, which he believes o his claim.

162. Referring to the Trial Judgement, the Appé&atamber notes that Witness MLCF stated
that he did not see the Appellant among the attackeBusogo Parish Convent on 7 April 18¢4.

33 Trjal Judgement, para. 595.

3247, 11 December 2001 p. 87 (“A. | signed my statenseon after | made it. Q. Did they read the stetet back to
you in Kinyarwandan and ask you whether or not gatement was truthful and accurate? A. No, wheradle my
statement, it was not re-read to me -- it was aatlrback to me. | had confidence in these peopley $aid they had --
they had written down the statement | gave to thema, | signed without it being read back to meSge alsar. 11
December 2001 p. 98; T. 12 December 2001 p. 17.

32> SeeTrial Judgement, paras. 579-581 (MLCF); 573, 5747,%78 (RHU25); 575, 582, 583 (RHU23); 584, 585
(RHU29); 587-590 (KAA).

%% Trial Judgement, para. 581.
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Witness RHU25 testified that he did not see the ellppt at the convent on 7 April 1994.
Witness KAA testified that he did not see the Ajgoel at Busogo Parish during the massacre on 7
April 19943%8 |t does not appear that Witnesses MLCF, RHU25, K#A referred to
Munyemvano’s compound or to the Appellant’'s presemcabsence from there. Consequently, and
noting the inadequate manner in which the Appelfaesented this argument, it is not clear how
the testimony of Witnesses MLCF, RHU25, and KAA Icolend support to the Appellant’s
contention that he was not at Munyemvano’s compairide relevant time.

163. The Appeals Chamber notes that Witnesses RHUA3RHU29 did testify that by the
morning of 7 April 1994 the inhabitants of Munyemw&s compound had already fled to

Busogo®*®

However, the Trial Chamber found that these wires‘gave unpersuasive accounts
that there was no massacre that occurred at Murgreo's compound” and declined to accept their
testimonies> In the view of the Appeals Chamber, it has notnbestablished that the Trial

Chamber, upon seeing all the witnesses testifyugomh reviewing the relevant evidence, erred or
acted unreasonably in preferring the testimoniesMithesses ACM and GBG over those of

Witnesses RHU23 and RHU29.

164. Accordingly, this ground of appeal is dismikse

327 Trial Judgement, para. 578.
328 Trial Judgement, para. 590.
329 Trial Judgement, paras. 582 (RHU23), 584 (RHU29).
330 Trjal Judgement, para. 596.
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XIV. ALLEGED ERROR IN MAKING NO FINDING ON THE
APPELLANT’'S PRESENCE DURING KILLINGS AT BUSOGU CONV ENT
(GROUND OF APPEAL 16)

165. The Appellant submits that the fact that tlm@lTChamber made no finding that he was
present at the Busogo Parish Convent during thiedggl on 7 April 1994 is inconsistent with its

finding that he was present at Munyemvano’s comgdtihThe Appellant argues that since the
Trial Chamber relied on Witness ACM to make finding respect of the Appellant’s involvement
in the events at Munyemvano’s compound, and sincmeas ACM also claimed in her trial

testimony that she saw the Appellant at BusogosRauipervising the killings, it is “unreasonable
for any trier of fact after evaluating the testimoas a whole to reach a finding that the proofs
established beyond a reasonable doubt that Appellas present and participated in the killings at

either Munyemvano’s compound or the Busogo Pari&h.”

166. The Prosecution responds that, if anything, shows that the Trial Chamber exercised

caution in making findings concerning the Appellapresence at massacre sites.

167. After reviewing the Trial Chamber’s findingencerning the events at Munyemvano’s
compound and Busogo Parish, the Appeals Chambenable to find merit in the Appellant’s
present argument. As discussed in connection Wihpteceding ground of appeal, it appears that
the Trial Chamber accorded probative value to VEgn&CM'’s testimony going to the Appellant’s
role in or responsibility for events when it wasroborated. A Trial Chamber is entitled to rely on
any evidence it deems to have probative value anty accept a withess’s testimony only in part
if it considers other parts of his or her evidemoe reliable or credibld** Therefore, the Trial
Chamber cannot be considered to have erred whawmcepted Withess ACM’s corroborated
testimony of the Appellant’s role at Munyemvano&gsmpound while, at the same time, preferring
not to rely on her uncorroborated evidence to fiat the Appellant also played a role in the events

at Busogo Parish. Accordingly, this ground of appsedismissed.

331 Amended Notice of Appeal, para. 116; Appellant&B para. 299.
332 pppellant’s Brief, paras. 303, 304.

333 Respondent’s Brief, para. 198.

334 MusemaAppeal Judgement, para. 82.
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XV. ALLEGED ERROR IN ACCEPTING TESTIMONY OF WITNESS GDD
THAT HE KILLED TUTSIS ON THE APPELLANT’'S ORDERS (GR OUND
OF APPEAL 17)

168. The Appellant submits that the Trial Chambeed in law and fact in accepting the
uncorroborated testimony of Witness GDD that on @ilA1994 he killed members of a Tutsi
family in Nkuli Communé®®® The Appellant argues that Witness GDD’s veracit$ called into
guestion by virtue of the fact of his criminal reds, his reputation in the community for dishonesty
and the inconsistencies between his statements divethe ICTR investigators and his trial
testimony.®3® In consideration of this, the Appellant conterttig, Trial Chamber’s failure to view

Witness GDD's testimony with “great caution” and nequiring corroboration was erronectls.

169. The Prosecution responds that the only diso@p raised by the Appellant between
Witness GDD’s testimony and his prior statementss waedibly explained during cross-

examinatiorr>2

170. As recently stated in tiNyitegekacase, [tlhe Appeals Chamber has consistently held that
a Trial Chamber is in the best position to evalubh&eprobative value of evidence and that it may,
depending on its assessment, rely on a single sgtmdestimony for the proof of a material
fact.”**° The Appeals Chamber notes that the Trial Chamaesfually considered the challenges to
Witness GDD's credibility in the Trial Judgementdafound this witness to be credibfé. The
Appeals Chamber recalls that it previously disndst#ee Appellant’'s submissions that the Trial
Chamber erred in finding Witness GDD to be credifteHaving reviewed Witness GDD’s
testimony and the Trial Chamber’'s assessment ofcladibility, the Appeals Chamber cannot
identify any error of the Trial Chamber in accegtiand relying on Witness GDD’s testimony

without corroboration. Therefore, this ground opegl is dismissed.

335 Amended Notice of Appeal, para. 117; Appellant&B para. 305.

336 pppellant’s Brief, para. 307.

337 pppellant’s Brief, para. 308.

338 Respondent’s Brief, para. 201.

339 NiyitegekaAppeal Judgement, para. 9ee also, e.gRutagandaAppeal Judgement, para. 2dusemaAppeal
Judgement, paras. 36-3%lebi}i CaseAppeal Judgement, para. 508leksovskiAppeal Judgement, paras. 62-63;
Kupreski} et al Appeal Judgement, para. 33.

340 Trjal Judgement, para. 467.

341 5ee supraChapters IV and IX.
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XVI. ALLEGED ERROR IN FINDING THAT THE APPELLANT
FACILITATED KILLINGS AT THE RUHENGERI COURT OF APPE AL
(GROUND OF APPEAL 18)

171. The Appellant asserts that the Trial Chambeneously found that he played a vital role as
an organizer and facilitator of theterahamweand other attackers in connection with the atttck
the Ruhengeri Court of Appeal on 14 April 1994 byoquring weapons, “rounding up”
Interahamwe,and facilitating their transportation by buyingtneé for their vehicle$* In this
regard, the Appellant submits that the Trial Chandreed in law and fact in accepting as credible
the uncorroborated testimony of Withess GAO conogrrevents that took place on 14 April
1994%% In support of this submission, the Appellant agytieat neither Witness GAO’s 7 May
1999 statement nor his 2 February 1999 confessiter [to the Rwandan authorities mentions the
attack at the Ruhengeri Court of App&4lAdditionally, the Appellant contends that had heeied
provided weapons to Witness GAO, the witness wdwae included this information in his
confession or in his prior stateméfit. The Appellant further submits that Witness GAO's
testimony that the Appellant was at Byangabo onApdil 1994 contradicts the testimony of
Witness RGM*® Finally, the Appellant argues that the Trial Chamkailed to give a reasoned

basis for its decision on the credibility of Witse8GM>*’

172. The Prosecution responds that while claimmeraor of law and fact, the Appellant merely
seeks a re-examination of evidence adduced at witllout showing how the Trial Chamber
committed an error of law or an error of fact leagto a miscarriage of justié&® The Prosecution
submits that while relying partly on the eye-withe&vidence of Witness GAO, the Trial Chamber
considered testimonies of other witnesses, botlsderdgion and Defence, including Witnesses
GAP, RGM, FBM, as well as the Appellafit. The Prosecution recalls that Witness RGM
corroborated a number of the facts testified taAitness GAO, including the use of two Daihatsu
vehicles during the attack at the Ruhengeri Cofiampeal®° As for the alleged omission of the
attack at the Court of Appeal from Witness GAO’®pstatement and confession, the Prosecution

argues that the fact of the attack is not conteatebithat, in any event, Witness GAO explained his

%2 Amended Notice of Appeal, paras. 119-121; AppébaBrief, para. 318.
343 Amended Notice of Appeal, para. 118; Appellant#®B para. 309.

344 pppellant’s Brief, paras. 310, 311.

34 pppellant’s Brief, para. 312.

346 appellant’s Brief, paras. 312-314; Appellant’s &rin Reply, para. 88.
347 pppellant’s Brief, paras. 315-317.

348 Respondent’s Brief, para. 203.

349 Respondent’s Brief, para. 205.

30 Respondent’s Brief, para. 210.
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prior statements during cross-examinatin.Moreover, the Prosecution submits, the Trial
Chamber’s decision to discount Withess RGM'’s testiyn concerning the Appellant’s absence

during the relevant events was well reasoned appasted by the recortf?

173. The Appellant submits that Witness GAO’s testiy that the Appellant was at Byangabo
on 14 April 1994 is contradicted by Witness RGMsttimony. The Appeals Chamber recalls that it
affirmed the Trial Chamber’s finding that Witnes§SR was not credible with regard to the
presence of the Appellant at any of the sites wealin the cas&® Moreover, the Appeals
Chamber finds that the contradiction now allegetivben the testimony of Witnesses GAO and
RGM is not founded on the record. In the part efitiicord to which the Appellant points in support
of the present argument Witness GAO testified #evis:

And Kajelijeli came to the petrol -- Rwanda petsthtion which belonged to a certain Baheza

Esdras. ... And Kajelijeli was there with Baheza, fasdtogether with the Chief Warrant Officer

Karorero. At the time, | was on the road on thearpgide of that petrol station, and Kajelijeli

spoke to me personally. He asked me to go andtdbsi®thers. | replied that | did not have the

tools. He said, "Don't worry, come with me. Gettmard the vehicle. The tools are available, and

you will be given them". So, | went on board thénieée. He was on the steering, and sitting by

him was the Chief Warrant Officer Karorero. Baheemained -- stayed behind at the petrol

station. So, | went on board the vehicle. Kajdlijgds driving. And so we move right up to Nkuli.

... When we got to the home of the chief warrantceffj we got down from that vehicle and the

chief warrant officer gave me four grenades. ... \8®,continued on our way, and we got to the

house of the chairman of the CDR. He was known ewvdis. ... The purpose of our visit was to

seek reinforcements, you know, from other membérthe® CDR. We secured reinforcements.

And we went back down, and when we got to petrd®wanda Petrol Station, it was Kajelijeli

who bought petrol for us personally. After takingtnol, we went down right to Byangabo. When

we got to Byangabo, | gave one of the Chinese nyagieades to .... And other Interahamwes got
on board the vehicle and we went to the Court g to kill >*

174. During cross-examination, Witness GAO spedifihat after purchasing petrol, the
Appellant remained at the petrol station: “The lalsice where | saw Kajelijeli before our departure
to the Court of Appeal was the Pétrole Rwanda pstation after he had paid for the petrof”
From Witness GAOQO's testimony, it appears that ghterchasing petrol the Appellant stayed at the
petrol station while Witness GAO went “down” to Bygabo where he gave a grenade to Witness
RGM and then proceeded to the Court of Appeal. @opntto the Appellant’s argument, Witness
GAO did not claim that the Appellant went to theaBgabo market on the day of the attack at the
Court of Appeal and, therefore, Withess RGM'’s tastiy that he did not see the Appellant at
Byangabo during that day does not contradict Wgr@aQO'’s testimony.

%1 Respondent’s Brief, para. 207.

%2 Respondent’s Brief, paras. 211, 212.

335eeTrial Judgement, para. 523ee also supr&hapter XI.
3547, 23 July 2001 pp. 40, 41.

3557, 24 July 2001 pp. 64, 65.

61
Case No.: ICTR-98-44A-A 23 May 2005



175. In addressing the Trial Chamber’s allegedifaito provide a reasoned basis for its decision
on Witness RGM'’s credibility, the Appeals Chambeealls its earlier finding made in connection
with Ground of Appeal 1%° Under that ground of appeal, the Appeals Chambend that the
Appellant has not shown that the Trial Chambercdeireits finding concerning Witness RGM’s
credibility. The Appeals Chamber also recalls thafrial Chamber is not required to set out in
detail why it accepted or rejected a particulatiesny>*’ Nevertheless, the Trial Judgement in the
present case reflects that the Trial Chamber etedud/itness RGM’s credibility carefully and that
it reached a reasoned conclusion that has not beewn to be erroneous or unreasonable on

appeal.

176. In support of his argument that acceptinguheorroborated testimony of Witness GAO
was legally and factually erroneous, the Appelkrimits under this ground of appeal that Witness
GAO'’s prior statement and confession letter domention the Ruhengeri Court of Appeal attack
and that the witness “would have” included in thetgtements that the Appellant provided him
with weapons, if it indeed were true. The Appeata@ber considers that the Appellant’s present
line of argument is not convincing. First, to sugfgiat if something were true a witness would
have included it in a statement or a confessioteres obviously speculative and, in general, it
cannot substantiate a claim that a Trial Chambezdem assessing the witness’s credibility.
Moreover, the Appellant presented this argumenth& Trial Chamber, as reflected in the Trial
Judgment®® and on appeal he has failed to show how the Tfember erred in considering it.
Second, the Appellant has not explained how thé taat, in his view, Withess GAO’s prior
statement or confession letter do not mention thieeRgeri Court of Appeal attack undermines the
witness’s credibility. The Appeals Chamber notest iitness GAO testified about the attack, and
the fact that an attack indeed took place thereasatirmed by Prosecution Witness GAP as well
as Defence Witnesses RGM and FMB and the Appetiamself>>°

177. Regarding the Appellant’s facilitation of tkidings at the Ruhengeri Court of Appeal, the
Appeals Chamber finds that the Trial Chamber carsid the evidence concerning the relevant
events with care and with regard for the crediilif the witnesses tendering it. Despite the
arguments submitted by the Defence against thabdiigdof Withess GAO, the Trial Chamber

accorded weight to his testimony about these eveetause he was an eye-witness and because

¥ 35ee supraChapter XI.

7" MusemaAppeal Judgement, para. 20.
38 Trjal Judgement, para. 619.

39 geeTrial Judgement, paras. 613-617.
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other evidence on the record, particularly thaDefence Witness RGM, corroborated important

aspects of his testimony.

178. Accordingly, the Appeals Chamber dismissesdiound of appeal.

XVIl.  ALLEGED ERROR IN FINDING THAT THE APPELLANT WAS
PRESENT AT A ROADBLOCK DURING THE KILLING OF KANOTI 'S
WIFE (GROUND OF APPEAL 19)

179. The Appellant submits that the Trial Chambregckin law and fact in finding that Witness
GDQ was a credible witness concerning the deathwafe of a certain Kanoti, notwithstanding the
fact that his testimony was impeached by Witnes$\ME® In support of the present submission,
the Appellant argues that Witness MLNL contradidféidiness GDQ’s testimony that Kanoti's wife
was Killed at a road-block by testifying that Kaitosecond wife, a Tutsi, was alive in March
20003%* The Appellant points out that the Trial Chambeevdrincorrect conclusions from the
testimony of Witness MLNL concerning Kanoti's wiv&$ The Appellant further submits that the
Trial Chamber erred in finding that a road-blocksveat up in front of Withess GDQ’s house on 8
April 199423 that a Tutsi woman and her son were singled oditkélfed there on 8 April 199%*
and that the Appellant was then present at the-bb@zk and that he said: “No Tutsi should survive
in Mukingo”.3®® The Appellant also submits that the Trial Chaméreed in failing to require the
Prosecution to prove its case beyond reasonablet ddhen it accepted the possibility that Witness
GDQ did not correctly identify the victim as Karistiwife.*®® Finally, the Appellant argues that
Witness GDQ testified falsely that he did not paptate in the killing of Tutsis during the events |
April 1994 which, according to him, is apparentnfrahe confession letter of Witness GAO
indicating that on 7 April 1994 Witness GDQ waghe company of refugees armed with weapons

“and they pointed out the hiding place of a Tutdi\gho was subsequently killed®”

180. The Prosecution responds that the Appellamgcinaracterizes” the Trial Chamber’s finding
which was that a woman thought to be Tutsi andslar were singled out and killed, rather than
that a wife of Kanoti was killet®® In respect of Witness GDQ, the Prosecution re¢a#s he was

350 Amended Notice of Appeal, para. 122; Appellantt&B para. 319.
31 appellant’s Brief, paras. 323, 324.

32 pppellant’s Brief in Reply, paras. 91-93.

363 Amended Notice of Appeal, para. 124.

34 Amended Notice of Appeal, para. 123.

365 Amended Notice of Appeal, para. 125.

366 appellant’s Brief, paras. 325, 326.

37 pppellant’s Brief, paras. 320, 321.

358 Respondent’s Brief, para. 215.
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subjected to cross-examination during trial and #ihough he denied participating in a specific
crime referred to by counsel, he admitted that ke sharged with participation in the genocitfe.
Finally, the Prosecution appears to deny that VEBENn&LNL contradicted Witness GDQ'’s
testimony by pointing out the confusion regarding humber of wives that Kanoti ha{@.

181. The Appeals Chamber notes that the Appellastfailed to develop or substantiate his
submissions made in the Amended Notice of Appeatlttie Trial Chamber erred in finding that a
road-block was set up in front of Witness GDQ’s $®wn 8 April 1994, that a Tutsi woman and
her son were singled out and killed there on tlaé dand that the Appellant was then present at the
road-block and that he said: “No Tutsi should segvin Mukingo”’* Consequently, the Appeals
Chamber will not further address these submissions.

182. The Appeals Chamber recalls that at trialDké&ence challenged the credibility of Witness
GDQ by arguing that Witness MLNL contradicted astimony that Kanoti’'s wife was killed on 8
April 1994 because Witness MLNL saw her alive ire tiiear 200372 The Trial Chamber
considered this challenge and observed that thsilplity exists that Witness GDQ misidentified
the victim of the killing as Kanoti's wifé’® The Trial Chamber also took into account the faat
Witness MLNL testified that Kanoti had married seletimes and that it could have been a
different or previous wife of Kanoti who was killeat the road-block™* Accordingly, the Trial
Chamber found that the identity of the woman killetdthe road-block had not been provéh.
However, the Trial Chamber concluded that the daltmut the victim’s identity did not damage
Witness GDQ's credibility in respect of the killiig generaf’® The Appeals Chamber recalls
Witness MLNL'’s testimony that Kanoti “got married & vague mannef” and that “Kanoti
normally married from time to time. He took a wifeday, he left her tomorrow, he took another
and that is how he wag™ In the view of the Appeals Chamber, considerirg ricord, the Trial

Chamber did not act unreasonably or erroneoustpmtluding as it did.

39 Respondent’s Brief, para. 216.

370 Respondent’s Brief, para. 217.

371 SeeAmended Notice of Appeal, para. 125.
372 Trial Judgement, para. 713.

373 Trial Judgement, para. 713.

37 Trial Judgement, para. 713.

37> Trial Judgement, para. 713.

37® Trial Judgement, para. 713.

3777, 11 December 2002 pp. 59, 60.

378 T, 11 December 2002 p. 62.
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183. Next, the Appellant appears to allege an emothe part of the Trial Chamber in failing to
require the Prosecution to prove its case beyomadoreble doubt. The Appellant submits as
follows:

The Chamber in its finding failed to require th@$&cution to prove its case beyond a reasonable

doubt by finding that there was a “distinct pod#tijpithat Kanoti’'s wife” was seen alive in 2000.

The Chamber also found that there was “also theipitity that witness GDQ did not correctly

identify as Kanoti's wife the woman who accompanig€dnoti that day.” ... The Appellant

submits that the burden of proof is on the Prosedot prove each and every element of the crime

against Appellant. The Trial Chamber erred in fgjlto hold the Prosecutor to her burden of proof
beyond a reasonable dodbt.

184. The Appeals Chamber notes that in this sudamsthe Appellant fails to identify the
alleged error. He appears to argue that the Tian@er committed a legal error in respect of the
burden of proof required for the Prosecution’s caimvever, the Appellant himself described the
burden as a requirement to prove “each and everyiezit of the crime” against him. The victim’s
identity, however, is not necessarily an elementhef crime and, consequently, the alleged error
cannot be a legal error relating to the burdenrobp In the circumstances under consideration
here, the question of the victim’s identity coulayobe an issue to be considered in the assessment
of Witness GDQ'’s credibility. As discussed abovke tTrial Chamber took this issue into
consideration in weighing the witness’s credibilityrespect of the killing of the woman and its
conclusion about Witness GDQ’s credibility in respef this event has not been shown to be
erroneous. The Appeals Chamber holds that, hawugd the witness’s testimony about the event
to be credible, the Trial Chamber was entitled ited fthat the events were proven beyond
reasonable doubt while, in the exercise of cautiga)ining to extend that finding to the identitly o

the victim.

185. Finally, the Appellant asserts that Witness(Gtestified falsely that he did not participate
in the killing of Tutsis during April 199%%° The Appellant submits that the falsehood of this
testimony is proven by the contents of the contesktter of Withess GAO where Witness GDQ is
identified as participating in the everits.The Appeals Chamber cannot accept this assefftoa.

Appeals Chamber recalls that Witness GAO disowraetsof the confession letter referred to and
that he explained at length why the letter did tnathfully describe the event& In the view of the

Appeals Chamber, this confession letter cannotdaeel o successfully challenge the credibility of

379 pppellant’s Brief, paras. 325, 326.

380 appellant’s Brief, para. 320.

31 Appellant’s Brief, para. 320.

3827, 26 November 2001 pp. 104-126; T. 27 Novemb@12p. 6-92; T. 28 November 2001 pp. 63-79.
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another witness. Moreover, during re-cross-exananat/itness GAO specifically rejected the part

of the confession letter upon which the Appellaties in support of his present argum&tt.

186. Accordingly, the Appeals Chamber dismissesdihound of appeal.

3837, 27 November 2001 pp. 18, 19.
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XVIIl.  ALLEGED ERROR IN FINDING THAT THE APPELLANT WAS
PRESENT AND PARTICIPATED IN THE OVERALL KILLINGS IN
MUKINGO COMMUNE (GROUND OF APPEAL 20)

187. The Appellant submits that the Trial Chambegec in the following factual findings
because they were against the weight of the evalefic that on 7 April 1994, the Appellant
participated in an attack on Tutsi civilians at 8gs Hill, Rwankeri Cellule, Mukingo
Commune®* (i) that on 7 April 1994, the Appellant orderesijpervised, and participated in the
attacks and killings of Tutsis in their homes aaqels of shelter in Mukingo Commut&;and (iii)
that on 7 April 1994, the Appellant and the direaid ISAE bought beer for thimterahamweand
the Appellant told thénterahamwehat he hoped they had not spared any&he.

188. The Prosecution responds that under the gregeand of appeal the Appellant merely

repeats arguments made in other submissions omlkpe

189. The Appeals Chamber now considers the App#&laabmissions in turn. The Appellant
alleges a factual error on the part of the Triala@ber in finding that on 7 April 1994 he
participated in an attack on Tutsi civilians at 8gs Hill in Rwankeri. In support of this
submission, the Appellant argues that whereas tti@l Thamber relied on the testimony of
Witnesses GAO and GBYV to reach its finding, the @t called withesses who testified that
while killings took place at Busogo Hill on the dain question, the Appellant was not then
present®® The Appellant underpins this argument with a refiee to the testimony of a single
Defence witness, Witness RGYf. The Appeals Chamber recalls the discussion undeur@® of
Appeal 14 relating to the Appellant’s claim thaetfirial Chamber erred in finding that the
Appellant was present during the killings at Rwankethe morning of 7 April 1994 as well as its
consideration of the Trial Chamber's assessmeniViahess RGM’s credibility in Grounds of
Appeal 13 and 18° As discussed therein, the Trial Chamber found #&snRGM to be not
credible with respect to the Appellant’s preseniceraabsence from any of the events involved in
the case and, on appeal, this finding has not Iskewn to be erroneous or unreasonable. The
Appellant advances no additional arguments under glound of appeal to show that the Trial

Chamber erred in the assessment of Witness RGMdilility or, indeed, to show anything

384 Amended Notice of Appeal, para. 126; Appellant&B para. 327.
385 Amended Notice of Appeal, para. 127; Appellant&B para. 330.
38 Amended Notice of Appeal, para. 128; Appellant&B para. 341.
387 Respondent’s Brief, para. 220.

388 pppellant’s Brief, para. 328.

39 SeeAppellant’s Brief, n. 199.

67
Case No.: ICTR-98-44A-A 23 May 2005



substantiating his assertion that the weight ofehielence favours an opposite finding to the one
made by the Trial Chamber. The Appeals Chambesfthdt the Appellant has failed to present
arguments under the present ground of appeal whathid justify an appellate interference with
the Trial Chamber’s impugned finding.

190. The Appellant next alleges a factual errothi@ finding that on 7 April 1994 he ordered,
supervised, and participated in attacks on andhggl of Tutsis in Mukingo Commune. In support
of this submission, the Appellant merely reiteratese of his arguments made in connection with
his earlier submissions concerning the events anBgbo centre, Rwankeri, Munyemvano’s
compound, and in respect of an 8 April 1994 Kkilliaga road-block in front of Withess GDQ'’s
housé®* without any references to the record and, indeéthout adding anything further. The
Appeals Chamber need not revisit these argumensffices to recall the findings made under
Grounds of Appeal 13, 14, 15, and*9The Appeals Chamber finds that under the presening

of appeal the Appellant has not submitted anythimmghow that the Trial Chamber reached the
impugned finding against the weight of the evidence

191. Finally, the Appellant submits that the Tidlamber erred in fact when it found that in the
evening of 7 April 1994, the Appellant and the dicg of ISAE bought beer for tHaterahamwe
and that the Appellant told them that he hoped thay had not spared anyone. The Appellant
supports his submission by asserting that thisirfiipds based on the testimony of Witness GAO
which, in his view, is a “complete fabrication” froa witness whose credibility has been “seriously
damaged*° The Appellant notes that Witness RHU23 testifiedt tthe ISAE canteen where the
gathering was said to have taken place was inclased the entire day and that Witness RHU23
was the only person with the key to acceds’iThe Appellant also notes that Witness GDD, who
in his view likewise lacks credibility, testifiedhdt in the evening of that day the Appellant was
celebrating with thénterahamwaeat a different location and that if Witnesses Ga@ GDD were

to be believed, the Appellant was celebrating at different places at the same tiffi2.

192. The Appeals Chamber notes that under thisngrofiappeal, the Appellant does not present
any support for his proposition that Witness GA@estimony was a fabrication and that the

witness’s credibility has been damaged. In theseugistances, the Appeals Chamber can only

390 gee supraChapters XI, XVI.

%1 The Appellant makes no attempt to explain howifigd about this event, which took place on 8 Ap&ib4, could
support his contention of an error in the Trial @h&r’'s findings of his responsibility for eventathook place on 7
April 1994,

392 5ee supraChapters X, X1, X1, XVII.

393 appellant’s Brief, paras. 342, 344.

394 Appellant’s Brief, para. 343.
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recall that the Appellant has not prevailed undeeogrounds of appeal in which he alleged that

Witness GAO'’s testimony was not crediBfé.

193. The Appeals Chamber notes that the Trial Cleartdk into account Witness RHU23’s
testimony that he did not see the Appellant ati8%E canteen in the evening of 7 April 1984,
However, after assessing Witness RHU23's appearana®urt, the Trial Chamber found his
testimony to lack credibilit§?® The Appellant does not argue under this groundppieal that the

Trial Chamber erred in its assessment of WitnesB &3 credibility and makes no effort to show

such an error.

194. Finally, the Appeals Chamber recalls that irveal Chamber addressed the alleged
incompatibility of Witness GDD’s and Witness GAOQOtsstimony concerning the Appellant’s
whereabouts in the evening of 7 April 1994. Aftakihg the evidence into account, the Trial

Chamber found as follows:

The Chamber notes that the Prosecution evidencarepity places the Accused in two different
locations on the same evening of 7 April 1994. &6 GAO places the Accused at celebrations
happening at the ISAE. Witness GDD places the Aetia the Nkulcommuneffice. This raises
the issue of the mobility of the Accused. The Chambas considered the evidence of the
witnesses carefully, as well as examined the etshibndered at trial. Some of this evidence bears
on the matter of distances and the correlatiorocdlities. The distances are short between these
places. The Chamber notes that Kajelijeli was goontant figure in the community: he possessed
a vehicle of his own and, according to his owniteshy, the necessary documents permitting
mobility. Having considered the totality of the @snhce, the Chamber finds that during the
evening of 7 April 1994, the Accused was in a posieasily to commute the distance involved in
a travel between the ISAE and the Nkesimmuneoffice, thus enabling him to attend both places
in the same evenir?

195. The Appeals Chamber finds that the Appellast ot shown any error in the finding of the

Trial Chamber on this point.

196. Accordingly, the Appeals Chamber dismissesdlhound of appeal in its entirety.

39 Appellant’s Brief, para. 345.

39 SeeGrounds of Appeal 6, 9, 13, 14, 18.
397 SeeTrial Judgement, para. 699.

3% Trjal Judgement, para. 701.

39 Trial Judgement, para. 695.
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XIX. ALLEGED ERROR IN DENYING A MOTION CONCERNING THE
ARBITRARY ARREST AND ILLEGAL DETENTION OF THE APPEL LANT
(GROUND OF APPEAL 22)

197. Under this ground of appeal, the Appellantnsitd that the Trial Chamber committed an
error of law in dismissing his preliminary motiotisallenging the Tribunal’'s temporal and personal
jurisdiction. In particular, he emphasizes that fheal Chamber’'s dismissal of his motion
challenging the Tribunal's personal jurisdiction thre basis of the illegality of his arrest and
detention, amongst other alleged human rights tiala (“Decision of 8 May 2000%%° was in
error®®* The Appellant contends that the Appeals Chambauldmow review these Trial Chamber
decisions because his interlocutory appeals ag#wesh were dismissed on procedural grounds.
The Appellant argues that because the Appeals Cérahds never considered the merits of his
jurisdictional objections on appeal, it is not learby the doctrine ofes judicatafrom doing so
now’%? Finally, the Appellant submits that upon reviehe tAppeals Chamber should find that this
Tribunal lacks jurisdiction over his ca¥ Alternatively, the Appellant seeks to have thedenice

obtained by the Prosecution subsequent to hisealléfpgal arrest and detention suppres$ad.

198. In response, the Prosecution raises four tbjec to this ground of appeal. First, the
Prosecution claims that the Appellant is precludedier the doctrine ofes judicata from
presenting this ground, which raisds, novojssues that are similar to those already brougturée
the Appeals Chamber and disposed of on interloguggpeal. This ground, the Prosecution
submits, amounts to an abuse of the appeals proee&diSecond, the Prosecution contends that
this ground is inadmissible because the Appellaiis to explain how the Trial Chamber erred
either in law or in fact or what was the impactaofy alleged error on the Trial Chamber’s findings
of guilt against hint”® Third, and without prejudice to its first two obj®ns to this ground, the
Prosecution argues that, on the merits, the Detisid8 May 2000 was correct in finding that the

Appellant was neither arbitrarily arrested norgldy detained under the Tribunal’'s Statute and

90 Kajelijeli, Decision on the Defence Motion Concerning theithay Arrest and lllegal Detention of the Accused
and on the Defence Notice of Urgent Motion to Expamd Supplement the Record of 8 December 1999idear
(“Decision of 8 May 2000").

“01 The Appeals Chamber notes that while the headinis ground of appeal suggests that the Appeliarinly
challenging the Trial Chamber’s Decision of 8 M@0 on personal jurisdiction, he, in fact, is atballenging a later
decision on jurisdiction by the Trial Chamber astsdemporal jurisdictionKajelijeli, Decision on the Defence Motion
Objecting to the Jurisdiction of the Tribunal (“Dgion of 13 March 2001")SeeAppellant’s Brief, para. 371.

402 Amended Notice of Appeal, para. 132; Appellant#B paras. 355-372; Appellant’s Brief in Replgrps. 97, 98.
403 Appeal Hearing, T. 7 March 2005 p. 12.

404 Appeal Hearing, T. 7 March 2005 p. 13.

“%5 Respondent’s Brief, paras. 230, 235-247.

4% Respondent’s Brief, paras. 231, 248-252.
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Rules. Furthermore, the Prosecution claims thathellant was not denied the right to challenge
the legality of his arre$f’ Finally, the Prosecution argues that even if tigpeals Chamber were
to find that there were some irregularities in f@pellant’s arrest and detention, the Appellant’s

rights were in no way egregiously violated such tha Tribunal is deprived of jurisdictidii®

A. Procedural History

199. Before addressing the Appellant's argumentdeurthis ground of appeal, the Appeals
Chamber considers it useful to recall the procdduistory with regard to the adjudication of the
Appellant’s previous challenges to the Tribunalsigdiction. The Appellant first filed aro se
motion on 9 November 1998 challenging the Tribunhalersonal jurisdiction on grounds that his
arrest and initial detention in Benin and his sgosat detention in the United Nations Detention
Facility (“UNDF”) were illegal. After hearing oraubmissions from the parties, the Trial Chamber
denied the Appellant’'s motion in its Decision oMy 2000, finding that none of the Appellant’s
rights had been violated under the Tribunal’'s $¢aand Rules with regard to the his arrest, his
right to be informed of the charges against hima,rfght to an initial appearance without delay, and
his right to counsel. The Appellant filed a notafeappeal against this decision, which the Appeals
Chamber dismissed. In its decision of 10 August02@e Appeals Chamber found that the notice
lacked specificity in that it did not mention ansognd of appeal or the relief sought, and that the
Appellant failed to cure this deficiency within thdeadline it had set for doing so (“Decision of 10
August 20007)*%°

200. Thereatfter, the Appellant filed a second emagjé to the Tribunal’s jurisdiction in a motion
contesting the Amended Indictment that was issuginat him. The Appellant again argued that
the Trial Chamber lacked personal jurisdiction biseahis arrest and detention were unlaf/fll.
Furthermore, the Appellant contested the Trial Obwars temporal jurisdiction on grounds that the
factual allegations in the Amended Indictment omedibefore 1994 and thus, were in violation of
Articles 1 and 7 of the Tribunal’'s Statdte.The Trial Chamber rejected, in its Decision of 13

07 Respondent’s Brief, paras. 233, 253-269.

08 Respondent’s Brief, paras. 234, 270-277.

409 SeeKajelijeli, Order, 10 August 200(ee also KajelijeliScheduling Order, 26 July 200Rajelijeli, Order (On
Motion to Grant Relief from Dismissal of Appeal® December 2000.

“19g5eeDecision of 13 March 2001, para. 1.

11 SeeDecision of 13 March 2001, para. 1. Article 1 oé thribunal’s Statute provides, in relevant parstttjitihe
International Tribunal for Rwanda shall have thevpo to prosecute persons responsible for seriooktions of
international humanitarian law . . . between 1 3anud 994 and 31 December 1994 . . . .” Article #hef Tribunal's
Statute states that “. .[t]he temporal jurisdiction of the International Tnitall for Rwanda shall extend to a period
beginning on 1 January 1994 and ending on 31 Deeeff94.”
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March 2001, the Appellant’'s arguments in this selcmotion with regard to personal jurisdiction as
being barred by its Decision of 8 May 2000 dispgsih those same arguments (“Decision of 13
March 2001")*2 The Trial Chamber also rejected the Appellant'guatents challenging its
temporal jurisdiction because under the well-estabd case law of the Tribunal, indictments may
refer to events or crimes occurring before 1994oag as the Trial Chamber does not find the
accused accountable for crimes committed prio9@4£'2 On interlocutory appeal of this decision,
the Appeals Chamber affirmed, on 16 November 2@ Trial Chamber’s reasoning with regard
to its temporal jurisdiction over the Appellantase (“Decision of 16 November 2001%. The
Appeals Chamber declined to comment on the Appidlaarguments contesting the Tribunal's
personal jurisdiction noting that an appeal on tbstie had already been dismis$€drhe Appeals
Chamber indicated that at a later stage in thé, ttee Appellant could raise before the Trial

Chamber all issues relating to his fundamentaltsigind any demands for reparatfoh.

B. The Appellant’s Jurisdictional Objections and Precusive Effects of Prior Appeals

Chamber Decisions

201. The Appeals Chamber now considers whethdrgim of its Decision of 10 August 2000
and its Decision of 16 November 2001, it may néhadess reconsider the arguments addressed
therein in considering the Appellant’'s submissiamder this ground of appeal that the Trial

Chamber erred in rejecting them and in finding thhaad jurisdiction.

202. The parties have addressed the effects o€ thasr interlocutory appeals decisions by
reference to the doctrine tés judicata This doctringefers to a situation when “a final judgement
on the merits” issued by a competent court on engldemand or cause of action between parties
constitutes an absolute bar to “a second lawsuithensame claim” between the same paffiés.
The doctrine ofres judicatais not directly applicable to this case, becausapplies not to the

effects of prior interlocutory appeals decisionsfrther proceedings in the same case, but instead

12 Decision of 13 March 2001, para. 6.

“13 Decision of 13 March 2001, para. 5.

14 Decision of 16 November 2001, p. 4.

1> Decision of 16 November 2001, p. 4.

“1® Decision of 16 November 2001, p. 4.

“17 Black’s Law Dictionary (8 ed. 2004). A limited exception to the doctrinere$ judicatabarring review of final
judgements is found under Article 25 of the Staind Rules 120 and 121 of the Rules whereby a ffigdglement may
be reviewed when a new fact is discovered thatveasknown at the time of the original proceedingbkex before the
Trial or Appeals Chambers, could not have beerogimed through the exercise of due diligence, anddchave been
a decisive factor in reaching the final decision.
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to the effects of finajudgementsn one case on proceedings in a subsequent aededif casé'®
However, a similar principle applies to cases tlkis one: the Appeals Chamber ordinarily treats its
prior interlocutory decisions as binding in coneduproceedings in the same case as to all issues
definitively decided by those decisions. This piphe prevents parties from endlessly relitigating
the same issues, and is necessary to fulfil thg perpose of permitting interlocutory appeals: to

allow certain issues to be finally resolved beforeceedings continue on other issues.

203. There is an exception to this principle, hogvein a Tribunal with only one tier of appellate
review, it is important to allow a meaningful oppaorty for the Appeals Chamber to correct any
mistakes it has mad®® Thus, under the jurisprudence of this Tribunag, #ppeals Chamber may
reconsider a previous interlocutory decision untefinherent discretionary power” to do so “if a
clear error of reasoning has been demonstrated dri$ necessary to do so to prevent an
injustice.?°

204. The Appeals Chamber holds that its interlagutiecision of 16 November 2001 rejected,
on its merits, the Appellant’'s argument concernthg Tribunal’'s temporal jurisdiction. The
Appellant is thus precluded from re-litigating thegsue now. The Appellant has not demonstrated
that this is an exceptional case meriting discretig reconsideration; it has not demonstrated a
“clear error” in the Appeals Chamber’s reasoning, the necessity of reconsideration to prevent an

injustice.

205. Likewise, the Appeals Chamber finds that tippélant may not re-litigate the issue of the
Tribunal’'s personal jurisdiction. The Appeals Chamkquarely held, in its 16 November 2001
decision, that the Appellant procedurally lost lbistitement to raise his personal jurisdiction
objection by failing to file a sufficiently spedifinotice of appeal, even after the Appeals Chamber
had allowed him extra time to do so after his ahifailure. This holding disposed of the personal
jurisdiction objection. The Appellant has not demsibated any cause to reconsider this
determination on a discretionary basis: there iglear error in the Appeals Chamber’s reasoning,

nor is reconsideration necessary to prevent asticgl

206. As will be discussemhfra in detail, the Appeals Chamber does find that tippeNant’'s
rights were in fact violated during his initial est and detention prior to his initial appearance.

“18 Under this Tribunal’s jurisprudence, interlocutagypeal decisions are not considered “final judgesiainless they
terminate the proceedings between the parties,hwisiciot the case her8ee BarayagwizaDecision (Prosecutor’s
Request for Review or Reconsideration), paras549,

419 Cf, nelebili CaseSentencing Appeal Judgement, paras. 48-60.

20 Nahimana et alDecision on Jean-Bosco Barayagwiza’s Request fopRsderation of Appeals Chamber Decision
of 19 January 2005, p. 2.
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However, even if it were to reconsider the issu@personal jurisdiction, the Appeals Chamber
does not find that these newly and more detaildaongited breaches rise to the requisite level of
egregiousness amounting to the Tribunal’'s lossep$qnal jurisdiction. The Appeals Chamber is
mindful that it must maintain the correct balanaween “the fundamental rights of the accused
and the essential interests of the internationadroanity in the prosecution of persons charged with

serious violations of international humanitariaw 14!

While a Chamber may use its discretion
under the circumstances of a case to decline ticisrgurisdiction, it should only do so “where to
exercise that jurisdiction in light of serious amgregious violations of the accused’s rights would
prove detrimental to the court’s integrit{?® For example, “in circumstances where an accused is
very seriously mistreated, maybe even subjecthanman, cruel or degrading treatment, or torture,
before being handed over to the Tribunal, this raystitute a legal impediment® However,
those cases are exceptional and, in most circucesathe “remedy of setting aside jurisdiction,
will . . . be disproportionate®®* The Appeals Chamber gives due weight to the viniatalleged by

the Appellant; however, it does not consider thé tase falls within the exceptional category of

cases highlighted above.

207. On the basis of the foregoing, the Appealsn@iea dismisses the Appellant’'s submission

that it should reconsider the decisions rejectilsgobjections to the jurisdiction of this Tribunal.

C. The Appellant’'s Arrest and Detention

208. However, the Appeals Chamber deems it ap@iapto step irproprio motuin order to
consider whether, for other reasons, the Trial Gfexncommitted an error of law in the Trial
Judgement in light of its Decision of 8 May 2080.In particular, the Appeals Chamber will
determine whether the Trial Chamber erred in fgitim find that the Appellant’s fundamental rights
during his arrest and detention were violated #r&h), whether he is entitled to some remedy other

than the Appellant’s request that his case be @iseni for lack of personal jurisdicti6f?.

2L Dragan Nikoli, Decision on Interlocutory Appeal Concerning Létyabf Arrest, para. 30.

“22 Barayagwiza Decision, 3 November 1999, para. 74.

*% Dragan Nikoli, Decision on Defence Motion Challenging the Exaodf Jurisdiction by the Tribunal, para. 114,
affirmed byDragan Nikolé, Decision on Interlocutory Appeal Concerning Letatif Arrest, paras. 28, 30.

%4 Dragan Nikoli, Decision on Interlocutory Appeal Concerning Létyabf Arrest, para. 30.

42> Niyitegeka Appeal Judgement, para. Bee also Rutaganddppeal Judgement, para. 20jusema Appeal
Judgement, para. 16.

26 The Appeals Chamber notes that the Appellantdaiteargue this issue before the Trial Chamber eftat being
directed to do so by the Appeals Chamber in itsriotutory Decision of 16 November 2001. Howevkg Appeals
Chamber considers that this oversight by the Appeltioes not bar it from considering the issue peoprio motu.
The Appeals Chamber is convinced by the Appellaatgument at the Appeal Hearing that he failedaiser that
argument because he did not understand the De@$§ib® November 2001 as finding that he was illggairested and
detained, contrary to the Trial Chamber’s Decisid® May 2000, and thus that he was entitled td seene form of
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209. In the following review of the Trial Chambefigdings, the Appeals Chamber will rely
upon the relevant provisions found in the sourddaw for this Tribunalj.e.,its Statute, the Rules
and customary international 1&% as reflectednter alia in the International Covenant on Civil and
Political Rights (“ICCPR”"f?® The Appeals Chamber will also refer to the relévarovisions
found in regional human rights treaties as perseasiuthority and evidence of international
custom, namely, the African Charter on Human anmpRs’ Rights (“ACHPR”Y?° the European
Convention on Human Rights (‘ECHR¥® and the American Convention on Human Rights
(“ACHR"). *3!

1. Alleged Violations during Period from Arrest in Beruntil Transfer to Arusha

210. The Appeals Chamber notes that the undisplaitd surrounding the Appellant’s initial
arrest and detention in Benin until his transferAlmsha, Tanzania (“first period of arrest and
detention”) are as follows. On 8 May 1997, the Algwe arrived in Benin where he subsequently
applied to the United Nations High CommissionerR&fugees (“UNHCR”) for recognition of his
claim to refugee statdd? On 5 June 1998, the Appellant was arrested atréheest of the
Tribunal's Office of the Prosecutor by Benin auities in the home of Joseph Nzirorera without an
arrest warrant and was placed into custtdihe next day, on the 6th of June, the Proseciston

a letter to the Ministry of Justice of Benin rediireg the Appellant’s arre$t* On 12 June 1998, the
Appellant was questioned by two investigators fiibwm Prosecution. Over two months later, on 24
August 1998, the Prosecution filed a request bedaiedge of the Tribunal for an order for transfer
and provisional detention of the Appelldfit.On 29 August 1998, a Judge of the Tribunal
confirmed an indictment against the Appellant aedesal other accused and issued an Order and
arrest warrant for the Appellant’s transfer frormBeto the UNDF in Arusha, Tanzarff&. Finally,

on 7 September 1998, the Appellant was releasadl tine custody of Benin authorities and handed

alternative remedySeeAppeal Hearing, T. 7 March 2005 p. 15. The Appe¢listated that had he so understood, he
would have raised the question of an alternativeey before the Trial Chambéd.

2 See Barayagwizaecision, 3 November 1999, para. 40.

%8 |nternational Covenant on Civil and Political Righ999 U.N.T.S. 171.

29 African [Banjull Charter on Human and Peoples' Rights, 21 1.L.M(1582).

%30 Convention for the Protection of Human Rights &oddamental Freedoms, 213 U.N.T.S. 222.

431 American Convention on Human Rights, 1144 U.N.T23.

432 SeeUNHCR Attestation for Mr. Juvénal Kajelijeli datdd September 1997, Annex to Appellarit® seRequéte
portant sur I'arrestation arbitraire et la detemtilégale du suspect Juvénal Kajelijeli, 9 Novemik898, filed 20
November 1998.

33 Decision of 8 May 2000, Preamble and paras. 3, 16.

434 Annex to Appellant'spro seRequéte portant sur I'arrestation arbitraire etldgention illégale du suspect Juvénal
Kajelijeli, 9 November 1998, filed 20 November 1998e alsdecision of 8 May 2000, para. 13.

“35 prosecution Request for an Order for TransferRmatisional Detention under Rulebi§, 24 August 1998.
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over to the Tribunal, arriving at the UNDF on 9 tepber 1998. In total, the Appellant was in the
custody of the authorities of Benin from the ddtéis initial arrest until his transfer to the cody
of the Tribunal for 95 days. During this periodgethppellant was in the custody of Benin

authorities for 85 days before being served witlamast warrant or a confirmed indictment.

(a) The Parties’ Submissions

211. The Appellant submits that, contrary to thelT€hamber’s findings in its Decision of 8
May 2000, his rights as protected under this TradgnStatute and Rules as well as international
human rights law were violated during his firstipdrof arrest and detention in Benin. First, the
Appellant argues that his arrest and detention watawful under Rule 40 of the Rules and were
arbitrary. He maintains that this is evidenced g tact that he was arrested without a warrant.
Furthermore, the Appellant contends that although Rrosecution made a request to the Benin
authorities for his arrest, the Prosecution haledaio show that it had any reliable information,
prior to his arrest on 5 June 1998, tending to stitat he may have committed crimes within the
Tribunal’s jurisdiction and thus could be considkeesuspect. The Appellant argues that the only
reason he was seized on 5 June 1998 was becauses e the presence of a suspect for whom the
Prosecution had the requisite reliable informatidoseph Nzirorera. Therefore, the Appellant
contends that his arrest and subsequent detemtid@enin were unlawful under the Tribunal’s
Statute and Rules and under Article 9(1) of theR&E’

212. Second, the Appellant argues that his rightset informed promptly of the reason for his

arrest as well as of the charges against him uAderle 9(2) of the ICCPR were violated during

this first period of arrest and detention. The Afg states that when he was arrested, he asked th
Benin authorities as to the reasons for his agedtwas told that he would be informed of them at
some later time. The Appellant notes that it wasumtil after 29 August 1998 that he was served in
Benin with copies of a warrant for his arrest, adeo of surrender, an order of confirmation and
non-disclosure, and a redacted version of the aetemdlictment from the Tribunal. The Appellant

argues that his right to be informed promptly o€ tbharges against him in a language he
understands was violated because of all of theseirdents, only the redacted and amended
indictment was in French and that, because of édagations, his name was not on the indictment

nor was he able to understand the charges againéth

3¢ Decision of 8 May 2000, Preamble; Mandat d’Aré©edonnance de Placement en Détention, 29 ao@ 199
“37 Appeal Hearing, T. 7 March 2005 pp. 8-10.
438 Appeal Hearing, T. 7 March 2005 pp. 10, 11.
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213. Finally, the Appellant contends that during fuestioning by the Prosecution on 12 June
1998, his right as a suspect to assistance of ebwmsler Rule 42 of the Tribunal's Rules was
violated***

214. The Prosecution responds that the Appellalstttashow that the Trial Chamber committed
an error when it found that the Appellant’s rigttsre not violated during his first period of arrest
and detention in Benin. The Prosecution submitsuhder Rule 40 of the Rules, a warrant of arrest
is not mandatory when arresting a suspect. RulemMpowers the Prosecution to request a State,
either orally or in writing, to arrest a suspectl gatace him in custody in cases of urgency. In this
case, the Prosecution states that it acted orbleliaformation with regard to the Appellant’s role
in committing crimes within the Tribunal’s jurisdicn when it requested Benin to arrest the
Appellant. The Prosecution argues that the Appegdfamrontention that it only obtained
incriminating information on the Appellant subsequi the 5 June 1998 arrest is mere speculation
to be given no weight. Finally, the Prosecutioruaggthat the length of the Appellant’s detention in
Benin was not unlawful under Rule 18 in that he was served with an indictment within 90

days?**°

215. The Prosecution further responds that the Wamgefails to demonstrate that the Trial
Chamber erred when it found that he had been ptgnmpormed of the charges against him during
this first period of detention. The Prosecutionasaiat the Appellant was served with a copy of the
redacted indictment in French at the same timeeasglbserved with a warrant for his arrest and
contends that the Appellant’s claim that he codtdunderstand the charges as being against him in

the redacted indictment, is without méfit.

216. Finally, the Prosecution argues that the Appeffails to show that the Trial Chamber was
in error when it found that his right to counsetidg his interview with the Prosecution during this
first period of detention was not violated becaokthe Appellant’'s waiver. The Prosecution notes
that under Rule 42(B), a suspect being investigatag waive the right to counsel. The Prosecution
points out that the Appellant’s waiver is proventhg tapes of the interview and the Appellant
accepted the integrity of those tapes at trial.sTlkne Prosecution contends that the Trial Chamber

committed no error in finding waiver of the rigbt¢ounsef:*?

39 Appeal Hearing, T. 7 March 2005 p. 12.
40 Respondent’s Brief, paras. 254-257.

“41 Respondent’s Brief, para. 268.

“42 Respondent’s Brief, para. 260.
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(b) Discussion

217. The Appeals Chamber first finds that, formest part during the Appellant’s first period of
arrest and detention, the Appellant was a “suspettiin the meaning of the Rules and thus the
provisions within the Tribunal's Statute and Rulgsrtaining to the rights of suspects were
applicable to him. Under Rule 2 of the Rules, gsuatis defined as a “person concerning whom
the Prosecutor possesses reliable information wigotls to show that he may have committed a
crime over which the Tribunal has jurisdiction.” Auspect becomes an *“accused” upon
confirmation of an indictment against him in ac@de with Rule 47 which, in this case,

occurred on 29 August 1998, prior to the Appellsuat’rival in Arusha on 9 September 1998.

218. Under Rule 40 of the Rules, the Prosecution mequest a State, as a matter of urgency, for
provisional measures to arrest a suspect, placartorcustody and to take all measures necessary
to prevent escape of that suspect in accordantethgt State’s obligations under Article 28 of the
Tribunal’s Statuté** Article 28 of the Statute requires States to coateefully with the Tribunal in

its investigation and prosecution of persons aatusé committing serious violations of
international humanitarian law and to provide dasise, without undue delay, when requested for
the arrest and detention of pers8fsThis obligation was first mandated by the Secu@uncil
under Resolution 955 when it established this Trabypursuant to Chapter VII of the Charter of the
United Nationg'*®

219. The Appeals Chamber notes that the Statutd&ates of the Tribunal are silent with regard

to the manner and method in which an arrest ofspextt is to be effected by a cooperating State
under Rule 40 of the Rules at the urgent requeshefProsecution. For example, no mention is
made of ensuring the suspect’s right to be prompttyrmed of the reasons for his or her arrest or
the right to be promptly brought before a Juéfjdt is for the requested State to decide how to

implement its obligations under international I4.

“33seeRules 2(A), 47(H)(ii).

*4 seeRule 40(A)(i) and (iii).

45 SeeStatute, art. 28(1) and (2)(d).

“46 U.N. Security Council Resolution 955, para. 2.

“7 Rule 40(A)(i) of the Rules merely states thE]rf case of urgency, the Prosecutor may request tatg: i) To
arrest a suspect and place him in custody....”

48 U.N. Security Council Resolution 955, para. 2,viles, in pertinent part that:

all States shall cooperate fully with the Interaaél Tribunal and its organs in accordance withptesent
resolution and the Statute of the Internationabiimal and that consequently all States shall take a
measures necessampder their domestic law to implement the provisiohshe present resolution and the
Statute, including the obligation of States to cmpith requests for assistance ... under Articlea?8he
Statute.... (emphasis added).
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220. The Appeals Chamber finds that under Rulef4BeoRules, the Prosecution and Benin had
overlapping responsibilities during the first periof the Appellant’s arrest and detention in Benin.
This flows from the rationale that the internatibdi@ision of labour in prosecuting crimes must not
be to the detriment of the apprehended person. tthéeprosecutorial duty of due diligence, the
Prosecution is required to ensure that, once tiates a case, “the case proceeds to trial in a way
that respects the rights of the accus¥dWith regard to the responsibility of the Benintarities,

the Appeals Chamber is mindful of the fact thabaperating State, when effecting an urgent arrest
and detention pursuant to the Prosecution’s requedéer Rule 40 of the Rules, must strike a
balance between two different obligations undesrimational law. First, the State is required under
Security Council Resolution 955 and Article 28 bé tTribunal’'s Statute to comply fully without
undue delay with any requests for assistance flwanTribunal in fulfilling the weighty task of
investigating and prosecuting persons accused woinGtiing serious violations of international
humanitarian law. On the other hand, the coopeagaBtate still remains under its obligation to
respect the human rights of the suspect as prdtectecustomary international law, in the
international treaties to which it has accef@ds well as in its own national legislation.

221. Therefore, a shared burden exists with regardafeguarding the suspect’s fundamental
rights in international cooperation on criminal teas. A Judge of the requested State is called upon
to communicate to the detainee the request foresdaer (or extradition) and make him or her
familiar with any charge, to verify the suspectigmtity, to examine any obvious challenges to the
case, to inquire into the medical condition of gespect, and to notify a person enjoying the
confidence of the detain® and consular officer§? It is, however, not the task of that Judge to
inquire into the merits of the case. He or she @adt know the reasons for the detention in the

absence of a provisional or final arrest warrastiésl by the requesting State or the Tribunal. This

“49 Barayagwiza Decision, 3 November 1999, paras. 91, 92.

50 |n this regard, the Appeals Chamber notes thaReqeublic of Benin acceded to the ICCPR on 12 Ma&i@92 and
to the ACHPR on 20 January 1986.

51 Numerous international bodies have condemned inmemicado detentiorSeeStandard Minimum Rules for the
Treatment of Prisoners, art. 92; U.N. Human Rigbasnmission Resolutions 1998/38, para. 5, and 189p&ra. 20;
U.N. Commission on Human Rights, Report of the &eRapporteur on Torture and Cruel, Inhuman or fadimg
Treatment or Punishment, para. 926(d); Inter-Angri€Commission on Human Rights, Annual Report of Ititer-
American Commission, 1982-1988lukong v. Cameroqmpara. 9.4El-Megreisi v. Libyan Arab Jamahiriygara. 5.4;
Suarez Rosero Casepara. 91 (describing detainee’s being cut off froammunication with his family as cruel,
inhuman, and degrading treatmer8ge alsdArt. 104(4) of the German Constitution (the “Gruedgtz”): “A relative
or a person enjoying the confidence of the persoaustodyshall be notified without delay of any judicial decision
imposing or continuing a deprivation of freedonEn{phasis added). The rationale behind this cotistital norm is
that it is an inalienable duty to inform relatives good friends of a person as to any deprivatibfiberty. This
provision is based upon lessons learned in Gerrfrany World War 1l whereby legal safeguards mussesuch that
never again should the judiciary be able to abisspawer by causing human beings to just disappear.
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responsibility is vested with the judiciary of thequesting State, or in this case, a Judge of the
Tribunal, as they bear principal responsibility thie deprivation of liberty of the person they

requested to be surrendered.

222. Accordingly, the Prosecution is under a twoRged duty. The request to the authorities of
the cooperating State has to include a notificatorthe judiciary, or at least, by way of the
Tribunal’s primacy, a clause reminding the naticmathorities to promptly bring the suspect before
a domestic Judge in order to ensure that the appdeldl person’s rights are safeguarded by a Judge
of the requested State as outlined above. In addithe Prosecution must notify the Tribunal in
order to enable a Judge to furnish the cooperdbitage with a provisional arrest warrant and

transfer order.

223. In this context, the Appeals Chamber recakéswords of Judge Vohrah, which, although

made in relation to the status of an accused, apmyspects as well:

if an accused is arrested or detained by a statheatequest or under the authority of the Tribumatn
though the accused is not yet within the actuatatlysof the Tribunal, the Tribunal has a respotigjbio
provide whatever relief is available to it to atfgrto reduce any violations as much as poséle.

(i) The Arrest and the Right to be Promptly Informedhaf Reasons for the Arrest

224. Under international human rights law, ArtiBlef the ICCPR establishes that everyone has
the right to liberty and security of person and ome shall be subject to arbitrary arrest and
deprivation of liberty without due process of lafrticle 5(1)(c) of the ECHR specifies that “the
lawful arrest . . . of a person effected for thepmse of bringing him before the competent legal
authority on reasonable suspicion of having conaditan offence or when it is reasonably
considered necessary to prevent his committing flence or fleeing after having done so,” is
permissible, but only where it is effected accogdia due process of lal#? With regard to being
informed of the reasons for the arrest, Article)§f the ICCPR stipulates that everyone who is
arrested shall be informed promptly in a languag®thshe understands of the reason for the arrest

and shall also be informed promptly of any chamggirsst him or het>®

452 5eeVienna Convention on Consular Relations, art. 36(b)

53 SemanzaDecision, 31 May 2000, Declaration of Judge Lal @h&ohrah, para. 6.

%54 See alsAACHR, Art. 7(1), (3).

455 Article 9(2) of the ICCPR states thgtlnyone who is arrested shall be informed, at the tifharrest, of the reasons
for his arrest and shall be promptly informed of aharges against himSee als&ECHR, art. 5(2).
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225. In this case, the Trial Chamber found thatApeellant’s arrest as a suspect in Benin was
not arbitrary and was in accordance with due pmoésaw?>° The Trial Chamber held that under
Rule 40 of the Rules, there was no requirementttt@tProsecutor provide a warrant of arrest or
even have evidence that the Appellant may have dtiedra crime within the jurisdiction of the
Tribunal when requesting Benin to urgently arrestAppellant. As to the manner and execution of
the arrest pursuant to the Prosecutor’s request]tial Chamber held that responsibility lies with
the cooperating State to organize, control, andyaauit the arrest in accordance with its domestic
law. The Trial Chamber found that there was noatioh of the Appellant’s right to be promptly
informed of the reasons for his arrest and of therges against him. The Trial Chamber noted that
responsibility for promptly informing the Appellaot the reasons for his arrest lay with the Benin
authorities, and it was disputed whether or natnmfation was passed to the Appellant at the time
of his arrest. Furthermore, the Trial Chamber fothad the Appellant was immediately informed of
the charges against him because, after the indnttnwas confirmed against him on 29 August
1998, he was served a copy of his arrest warraattia@ redacted indictment shortly thereafter

while still in Benin prior to his transfer to theNIDF on 9 September 1998’

226. The Appeals Chamber does not agree. AlthohghAppellant was lawfully apprehended
pursuant to Rule 40 of the Rules, the manner irclvthie arrest was carried out was not according
to due process of law because the Appellant wapnootptly informed of the reasons for his arrest.
As held by the Appeals Chamber3emanzaa suspect arrested at the behest of the Tribusahha
right to be promptly informed of the reasons fog br her arrest, and this right comes into effect
from the moment of arrest and detentfdhBefore providing the reasons for this conclusite
Appeals Chamber first notes that in making an urgeme 40 request, the Prosecution is not
required to provide the suspect with a copy of aravd for the arrest® Furthermore, the Appeals
Chamber finds that in this case, the Appellanthtito freedom from an arrest contrary to due
process of law was not violated due to the lac&rofrrest warrant by the Prosecution or the Benin
authorities, given the exigencies of the circumstgnin which he was arrested. Nevertheless, the
Appeals Chamber does not agree with the Trial Cleartitat the Prosecution was not required to
have evidence tending to show that the Appellany rhave committed crimes within this

Tribunal’s jurisdiction at the time it made its RWO request to the Benin authorities. By making a

45® The Appeals Chamber notes that the Trial Chandiksdfto say anything in its Decision of 8 May 2a@®whether
the Appellant’s detention subsequent to his aireg&enin prior to the issuance of the indictmenaiagt him on 29
August 1998 was unlawful.

5" Decision of 8 May 2000, paras. 42-44.

58 SemanzaDecision, 31 May 2000, para. 78.

459 See Semanz®ecision, 31 May 2000, n. 106 citif@rayagwiza Decision, 3 November 1999.
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Rule 40 request for the urgent arrest sluapectthe Prosecution is, by definition under Rule 2 of
the Rules, making the claim that it possessesalvtdiinformation which tends to show that he may
have committed a crime over which the Tribunal hassdiction.” Indeed, in this case, the
Prosecution represented in its request letter dire 1998 to the Benin authorities only that it had
“compelling and consistent evidence[tie Appellant'$ participation in crimes committed in the

Republic of Rwanda betweeff January and 31December 1994%°

227. With regard to the manner in which the Appelkaarrest was carried out, the Appeals
Chamber first finds that the arrest was lawfullgiated under Rule 40 of the Rules. The Appeals
Chamber notes that the parties agreed that, oné 1808, the Appellant was arrested by the Benin
authorities at the urgent request of the Prosecutdd the time of the Appellant’s arrest by the
Benin authorities in the home of Joseph Nzirorémm ICTR investigators were also presétit.
Although the Prosecution concedes that the Appieidacorrect in that his discovery was fortuitous,
the Appeals Chamber is convinced by the Prosecstamgument that his subsequent arrest under
Rule 40 was not made on the basis that he wagiprdgsence of a known accused. The Prosecution
argues that as the ICTR investigators were in tloegss of investigating the case of Joseph
Nzirorera with regard to crimes committed in RuhemdPrefecturethey had reliable information
on the Appellant as a suspect due to his prominenc&lukingo Communein Ruhengeri
Prefecture The Appellant failed to address this argument. Haxethe Appeals Chamber notes
that it is disputed whether the Appellant was proynmformed of the reasons for his arrest. The
Appellant claims in this appeal that at the timehaf arrest, he asked the Benin authorities aseto t
reasons for his arrest and was informed that heldvéind them out at a later date The
Prosecution failed to rebut this arguméttConsequently, the Appeals Chamber finds that én th
absence of any evidence to the contrary, the Appedl right to be informed of the reasons as to

why he was being deprived of his liberty was naiparly guaranteed.

(i) The Appellant’s Detention in Benin

228. Subsequent to a suspect’s arrest by a coopetatate under Rule 40 of the Rules, Rule
40bis allows for the Prosecution, within a reasonableqgokenf time, to request a Judge of this
Tribunal to issue an order for the transfer of #uspect from the custody of that State to the

custody of the Tribundbr purposes of provisional detention prior to escte of an arrest warrant

%0 Appeal Hearing, T. 7 March 2005 p. 51.
51 Appeal Hearing, T. 7 March 2005 pp. 10, 48.
62 pppeal Hearing, T. 7 March 2005 p. 11.
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and indictment against the suspect by a Jd¥jEhat request shall include any provisional charges
against the suspect and a summary of the materiahach the Prosecution relies for those charges,
and shall be served upon the suspect along witldudge’s order granting the request as soon as
possible upon transféf®> The Judge’s order shall include the grounds fateong the transfer,
including the reasons why he or she thinks thattiereliable information tending to show that the

suspect may have committed a crime within the Trithis jurisdiction®®®

229. Under international human rights law, no om&llbe subject to arbitrary detention without
due process of law pursuant to the right to libartg security of person as found in Article 9 @& th
ICCPR*®" Subsequent to arrest and detention, everyoneheasght to be informed promptly in a
language he or she understands of the nature aisé chthe charges against him or her pursuant to
Articles 9(2) and 14(3)(a) of the ICCPE. The suspect’s right to be promptly informed of the
charges against him or her serves two purposesi 1¢ounterbalances the interest of the
prosecuting authority in seeking continued detentid the suspect” by giving the suspect “the
opportunity to deny the offence and obtain hisaséeprior to the initiation of trial proceedings”;
and 2) it “gives the suspect information he recuireorder to prepare his defené& Generally,
international human rights standards view provigiafetention of a suspect without charge as an
exception, rather than the rdi€. However, such detention is lawful under internagidaw as long

as it is as short as possible, not extending begom@sonable period of tifi€. The Human Rights
Committee has found that pre-trial detention ouapgct without appearance before a Judge and
without charge for 42 days is unreasonable undéiclar9 of the ICCPR’? On this issue, the
Appeals Chamber recalls that as an exceptionght bf the complexity of the charges faced by

accused persons before this Tribunal, provisiomdérdtion of a suspect without being formally

%3 SeeRespondent’s Brief, paras. 268, 269.
%4 See generallRule 4is.

%> Rule 4bis (E).

¢ seeRule 4Mis (A), (B), (D), (E).

7 Article 9(1) of the ICCPR states that:

Everyone has the right to liberty and security efson. No one shall be subjected to arbitrary tiwes
detention. No one shall be deprived of his libegcept on such grounds and in accordance with such
procedure as are established by law....

See alsACHR, art. 7(1), (3); ACHPR, art. 6.

48 See als&CHR, art. 6(3)(a); ACHR, art. 7(4).

%9 Barayagwiza Decision, 3 November 1999, paras. 80, 81.

470 SeeU.N. Human Rights Committee, General Comment Nqa8a. 3;Barayagwiza Decision, 3 November 1999,
para. 62.

4’1 SeeU.N. Human Rights Committee, General Comment NaBa. 3;Barayagwiza Decision, 3 November 1999,
para. 63.
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charged for a maximum of 90 days is warranted unikderlaw of this Tribunal so long as the
protections provided for the suspect’s rights undates 40 and 4fis of the Rules are adhered

t0.473

230. In addition, Article 9 of the ICCPR providdsat upon arrest and provisional detention,
everyone has the right to be brought promptly leefarJudge or official authorized to exercise
judicial power?’* The Human Rights Committee has interpreted Aricte mean that any delay in
being brought before a Judge should not exceesvalfys®’> The Human Rights Committee has
decided that under this article, four-days’ detaydo long*’® let alone lapses of 11 days, 22 days,
or ten weeké!” Article 5(3) of the ECHR also requires that thepsct be brought promptly before
a Judge or officer able to exercise judicial powgon arrest. The European Court of Human Rights
has specified that two days’ delay under this lartis permissiblé’® however, four days and six

hours constitute a violation even in complex calslone one week or long&?,

231. Although the Trial Chamber did not discuss légality of the Appellant’s detention in
Benin in its 8 May 2000 decision, the Appeals Chanfinds that it erred in failing to find that his
detention in Benin for a total of 85 days withobtiogge and without being brought promptly before
a Judge was clearly unlawful and was in violatidrhis rights under the Tribunal’'s Statute and
Rules as well as international human rights lane Appeals Chamber finds that the Prosecution is
responsible for these violations because it faitedhake a request within a reasonable time under
Rules 40 and 4fis for the Appellant’s provisional arrest and trangtethe Tribunal. Moreover, its
request would have included the provisional chargdsch would then have been served on the
Appellant?® Although Rules 40 and #& do not explicitly state how long a suspect may
permissibly remain in the provisional custody afc@perating State pursuant to a Rule 40 request,
the Appellant’'s prolonged detention in Benin wageasonable. The evidence on the record

indicates that the Appellant was never informedabyudge of the charges against him, even

472 See Campbell v. Jamaicpara. 7.1See also Valentini de Bazzano v. Urugupgras. 9, 10 (finding that eight
months provisional detention without charge wasiatation of Article 9(2));Carballal v. Uruguay paras. 2.2, 2.5, 13
(deciding that 1 year detention between arrestfammal filing of charges was in violation of Artei9(2)).

“73 Barayagwiza Decision, 3 November 1999, para. 62.

47 Article 9(3) of the ICCPR states thge]nyone arrested or detained on a criminal chargk lsearought promptly
before a judge or other officer authorized by laweercise judicial power and shall be entitledtrtal within a
reasonable time or to release.Se€e als?ACHR, art. 7(5).

4> 3eeU.N. Human Rights Committee, General Comment Npaga. 2.

4’® Freemantle v. Jamaicpara. 7.4.

“""Lobban v. Jamaicgpara. 8.3Casafranca v. Perypara. 7.2Jones v. Jamaicaara. 9.3.

"8 Grauzinis v. Lithuaniapara. 25.

79 Brogan and Others v. The United Kingdgmaras. 6, 62Tepe v. Turkeyparas. 64-709calan v. Turkeypara. 106.
“80 Rule 4is(A) and (E).
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provisionally, until sometime between 29 August 8%nd 7 September 1998, when he was
formally served with an arrest warrant and a copthe redacted indictment against him from the
Tribunal*®! The Appeals Chamber does not accept that 85-dyay after a suspect’s arrest may
be considered “prompt” or “immediate” within the aming of this Tribunal's Statute or Rul&3.
Additionally, although 90 days may be permissilde the finalizing of a formal indictment, 85
days of provisional detention without even an infal indication of the charges to be brought
against the suspect is not reasonable under itit@nahhuman rights law, given that nothing less
than an individual’s fundamental right to libersyat issue. While it is true that the Appellant was
served with the arrest warrant and redacted indintrwithin days of their issuance by a Judge of
this Tribunal on 29 August 1998, at a minimum, Appellant should have been informed as soon
as possible after his arrest on 5 June 1998 of@mple information possessed by the Prosecution
with regard to why he was considered a suspectaanid any provisional charges against ffim.
The Appeals Chamber considers that the Prosecwti@s able to directly request the Benin
authorities to do so on its behalf, given thattédted that when it sent its request letter of 6eJun
1998 to the Benin authorities, it had compellingd asonsistent evidence of the Appellant’s

participation in the commission of crimes in Rwafta

232. Furthermore, the Appeals Chamber finds that r@sult of the Prosecution’s failure to make
a Rule 40is transfer and provisional detention request withineasonable period of time, the
Appellant was not promptly brought before a Judggher of this Tribunal or in Benin during the
first period of his detention of 95 days. The Apgpe@hamber notes that there are important
purposes underlying the right to be promptly brduggfore a Judge in the requested Stalteyr
alia: to allow for the suspect to be informed of thevsional charges against him or her; to
ascertain the identity of the detained susp&ctp ensure that the suspect's rights are being
respected while in detention; and to give the stispe opportunity to voice any complaints. The

Appeals Chamber considers that this violation ef Appellant’s right is not solely attributable to

81 The Appeals Chamber rejects the Prosecution’snaegti that its duty to inform the suspect as soopaasible of
the reasons why he or she is considered a suspeafany provisional charges against him or hes fuéfilled by its
guestioning of the Appellant on 12 June 1998eAppeal Hearing, T. 7 March 2005 p. 51.

482 Cf. SemanzaDecision, 31 May 2000, para. 87 (finding thatd§s’ delay between the time the Appellant wasrtake
into custody and informed of the charges brougtdiresy him by the Prosecution constituted a violataf the
Appellant’s right to be promptly informed of thetuge of the charges against him).

83 5ee Semanz®ecision, 31 May 2000, n. 10diting Barayagwiza Decision, 3 November 1999).

84 Appeal Hearing, T. 7 March 2005 p. 51.

85 Eor example, Milan and Miroslav Vuckovic were sgerred to the ICTY instead of Predrag and NenatbBia, see
Sikirica et al, None[sic] Parties Milan and Miroslav Vuckovic’s Motion fomaDrder Compelling Discovery, 2
September 199%ee also KolundzijaOrder on Non-Party Motion for Discovery, 29 Sepber 1999. Similarly, Agim
Murtezi was brought before the ICTY on the basisofindictment in which the true identity of therpetrator was
uncertain,seelLimaj et al, Order to Withdraw the Indictment against Agim Mz and Order for His Immediate
Release, 28 February 2003.
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the Prosecution. The Appeals Chamber notes incihigext that the Benin Constitutional Court
found, in response to a motion filed by the Appelleefore it on 24 August 1998, that his detention
from 5 June 1998 to 7 September 1998 by the Bemiaecidr of Police and the Benin General

Public Prosecutor Office, was in violation of therGtitution of Benirf®®

Nevertheless, although
the violation is not solely attributable to the Bunal, it has to be recalled that it was the
Prosecution, thus an organ of the Tribunal, whiads ihe requesting institution responsible for

triggering the Appellant’s apprehension, arrest @gigntion in Benin.

233. The Appeals Chamber emphasizes that “it i®rapt that Rule 40 and Rule 6 be read
together” and restrictively interpretdd. The purpose of Rule 40 and Rulebitis to place time
limits on the provisional detention of a suspedompto issuance of an indictméfft and to ensure
that certain rights of the suspect are respectemglthat time. The Appeals Chamber considers
that it is not acceptable for the Prosecution,n@ctilone under Rule 40, to get around those time
limits or the Tribunal’'s responsibility to ensutgetrights of the suspect in provisional detention
upon transfer to the Tribunal's custody under Rdle@snd 40is, by using its power under Rule 40
to keep a suspect under detention in a cooper&tate’®® The Appeals Chamber notes the
Prosecution’s submission, made at the Appeal Hgatirat the 95-days’ delay in the Appellant’s
transfer to the custody of this Tribunal was duehi® fact that the period in which the Appellant
was arrested was an extremely busy one for theeButien with numerous ongoing investigations
against dozens of suspects and numerous indictnbeittg drafted simultaneousl}f While the
Appeals Chamber is sympathetic to the workloadedtry the Prosecution at that time, in no way
does this fact justify the Appellant’s arbitraryopisional detention in Benin without charge for 85

days, and detention in Benin without appearancerbef Judge for a total of 95 days.

(i) The Appellant’'s Right to Counsel during Questioning

234. Under Article 17 of the Tribunal's Statuteg tRProsecution has the power to question
suspects. When questioned, a suspect has thetoigigsistance of counsel, and legal assistance

shall be assigned to him or her if he or she dashave sufficient means to pay for cour{€él.

%88 Decision DCC 00-064, The Constitutional Court, Bgjgue du Benin, 24 October 2000. Article 18(4 )t Benin
Constitution stipulates that “no one can be heldaf@eriod beyond 48 hours without a decision faiMagistrate to
whom the person is presented, this timeframe cdy lom exceeded exceptionally as provided for by &wd that
cannot exceed a period of eight days.”

87 Barayagwiza Decision, 3 November 1999, paras. 46, 53.

88 Barayagwiza Decision, 3 November 1999, paras. 46, 53.

89 Barayagwiza Decision, 3 November 1999, paras. 46, 53.

9 Appeal Hearing, T. 7 March 2005 p. 52.

“91 Article 17 provides, in relevant part that:
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This right to counsel during questioning is reddate Rule 42 of the Rules. Rule 42 also provides
that a suspect may voluntarily waive that right that questioning will cease if the suspect later
expresses the desire for assistance of counsel,wahdnly resume once counsel has been
provided?®?

235. The Trial Chamber found that prior to his irdgation by the Prosecution on 12 June 1998,
the Appellant waived his right to counsel under R4R(B). The Trial Chamber noted that the
Appellant accepted the integrity of the tapes réiowy that interview. Furthermore, the Trial
Chamber considered that the Appellant concedechthhtid been informed of his rights prior to the
interview and subsequently waived his right to cminThus, the Trial Chamber concluded that
because the Appellant voluntarily waived his rightounsel during questioning, there had been no

violation of the Appellant’s rights under Rule 42tioe Rules'®®

236. The Appeals Chamber finds that the Trial Chamaldd not err in finding that there was no
violation of the Appellant’s rights during the integation of 12 June 1998. The Appeals Chamber
notes that on appeal, the Appellant did not chghetine Trial Chamber’s conclusion that there had
been voluntary waiver or his concession of the saand only summarily stated that his right to
counsel had been violated under Rule 42. The Appéabmber sees no reason to further discuss

the apparently undisputed question whether theavamas voluntary.

2. The Prosecutor shall have the power to questispects . . . to collect evidence and to conduct o
sight investigations. In carrying out these taske,Prosecutor may, as appropriate, seek the assisof the
State authorities concerned.

3. If questioned, the suspect shall be entitledbéoassisted by Counsel of his or her own choice,
including the right to have legal assistance agsign the suspect without payment by him or hemiyn such
case if he or she does not have sufficient meapaydor it . . . .

492 Rule 42 of the Rules states, in relevant part; tha

(A) A suspect who is to be questioned by the Puatsecshall have the following rights, of which Headl
be informed by the Prosecutor prior to questioning language he speaks and understands:

0] The right to be assisted by counsel of his caair to have legal assistance assigned to him
without payment if he does not have sufficient nsetanpay for it; . . .

(B) Questioning of a suspect shall not proceed withthe presence of counsel unless the suspect has
voluntarily waived his right to counsel. In casevddiver, if the suspect subsequently expressesiaed®

have counsel, questioning shall thereupon ceaskeslaall only resume when the suspect has obtained
been assigned counsel.

“93 Decision of 8 May 2000, paras. 37-39.
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2. Alleged Violations during Period from Transfer tousha until Initial Appearance

237. With regard to the Appellant’s detention a& WNDF in Arusha until his initial appearance
before this Tribunal (“second period of detentigrifle Appeals Chamber notes that the undisputed
facts are as follows. After being transferred te geat of the Tribunal on 9 September 1998,
proceedings were initiated the following day, 1Opt8enber 1998, to assign counsel to the
Appellant?®* A separate initial appearance for the Appellans weheduled for 19 October 1998.
On 14 October 1998, the Prosecution filed a redaictdictment for the purpose of a joint initial
appearance by the Appellant and several othersdstgt for 24 November 1998 Both the
separate and joint initial appearances were sulesgigupostponed. On 9 November 1998, the

Appellant filed apro seMotion challenging the illegality of his arrest adetentior:*®

Finally, on 2
February 1999, Professor Lennox Hinds was assigieedounsel on the Appellant’s behalf.
Following assignment of counsel, an initial appeeeawas rescheduled for 10 March 1999, but
was postponed at the request of counsel. Evenjuaky Appellant’s first initial appearance was
held on 7 and 8 April 1999. Thus, the Appellant wathe custody of the Tribunal for a total of 211

days prior to any initial appearance during whiehaAas without assigned counsel for 147 days.

(@) The Parties’ Submissions

238. The Appellant submits that his rights undez Wfribunal’s Rules and Directives were

violated during the second period of detentionsti-ithe Appellant argues that his right to counsel
was unconscionably violated when considering tleatdmained in detention for 147 days before
Defence counsel was assigned to him. He conterdsgh& Trial Chamber erred in its decision of 8
May 2000 in finding that his right to counsel wa wiolated on the basis of his lack of cooperation
with the Tribunal's Registry in the assignment ofiosel. The Appellant points out that under the
Tribunal’'s Rules and Directives, duty counsel cdudde been assigned to him in the interim. As a
consequence of not having counsel during this detite Appellant notes that he had to file his

first challenge to the Tribunal’s jurisdiction iroiember 199®ro se*®’

239. Second, the Appellant submits that his righdrt initial appearance before a Trial Chamber

or a Judge without delay upon transfer to the Tébs custody under Rule 62 of the Rules was

494 Memorandum by Deputy Chief of the Tribunal's Legaid Defence Facility Management (“LDFMS”), 10
December 199%ee alsdecision of 8 May 2000, para. 25.

9 Decision of 8 May 2000, Preamble.

9 Appellant’'spro seRequéte portant sur I'arrestation arbitraire eldégention illégale du suspect Juvénal Kajelijeli, 9
November 1998, filed 20 November 1998.

97 Appeal Hearing, T. 7 March 2005 p. 12.
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violated. The Appellant argues that the delay Bigieng him permanent counsel was no excuse for
delaying his initial appearance given that dutyrnsmh could have been assigned to him for the
specific purpose of representing him at the appearaAs a consequence, the Appellant notes that
he was unconscionably prevented from raising befotkidge any issues he had with regard to

violation of his rights or to his case generally 241 days®

240. The Prosecution responds that the Appellalst ta show that the Trial Chamber erred in
finding that his right to counsel was not violatgabn transfer to Arusha. The Prosecution submits
that a Trial Chamber may take into considerati@dbnduct of the accused or counsel as a factor
when determining whether there has been undue delathe assignment of counsel. The
Prosecution notes that an indigent accused habswute right to counsel of his or her choice and
that the Appellant’s conduct, by repeatedly choggsiounsel not on the Registrar’s list, contributed
to the delay. The Prosecution argues that the Agqpelails to rebut the Trial Chamber’s finding
that he frustrated serious efforts by the Regisirgecure assigned counsel on his behalf, a process

which the Registry initiated as soon as the Appeéleas transferred to Arusi&.

241. Finally, the Prosecution responds that theelppt fails to demonstrate any error on the
part of the Trial Chamber in finding that his rigbtan initial appearance under Rule 62 was not
violated. The Prosecution contends that the delay mot unreasonable in light of the Appellant’s
frustration of the Registry’s efforts to assign htounsel. The Prosecution argues that because the
Appellant requested counsel, because Rule 62(reglires the Trial Chamber to satisfy itself that
the right of an accused to counsel is respectatipanause an initial appearance under Rule 62 is a
significant step in the proceedings before the dnd that includes, among other things, the entry
by an accused of a plea, assignment of counséktéd\ppellant was necessary prior to holding the
initial appearance. Furthermore, the Prosecutiantpaut that the importance of counsel at the
initial appearance is evidenced by the fact thateaime Appellant was assigned counsel, counsel
further postponed the appearance in order to exarthie indictment for irregularities. This
postponement, in the Prosecution’s view, is furtnadence that the delay was not unreasonable.
Finally, the Prosecution submits that even if tledag in holding the initial appearance is not

entirely imputable to the Appellart’ the delay itself caused him no material prejudieeause

98 pAppeal Hearing, T. 7 March 2005 pp. 12, 13.

99 Respondent’s Brief, paras. 261, 263.

%% The Appeals Chamber notes that the Prosecutiooed®s that it bears some responsibility for thedaling of the
initial appearance, although the Prosecution calgtehat “primary responsibility ... rests with tRegistry.” The
Prosecution points out that because the Appella# imitially named in an indictment with seven amsed, the
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throughout this time, the Appellant was fully awarfethe charges against him and the Registry

made all attempts to ensure protection of his sigfHt

(b) Discussion

242. The Appeals Chamber recalls its previous figdhat during the second period of detention
in Arusha, the Appellant had the status of an adusder Rules 2 and 47 of the Rules and thus,
all of the provisions in the Tribunal's Statute aRdles relevant to the rights of an accused

applied>%?

() The Right to Counsel

243. Under Article 20(4)(d) of the Tribunal’s Stetwand Rules 4#s(D) and 45 of the Rules, an
accused is entitled, as a minimum guarantee, fstasse of counsel of his or her own choosiHg.
Where an accused is indigent, the Tribunal’s Registhall assign counsel to him or her without

requiring payment, according to established proeet

244. The Trial Chamber held that there was no timtaof the Appellant’s right to counsel
because “it was clear that serious efforts wereangdthe Registry to secure an assigned Counsel
for the Accusedand that the Accused frustrated these efforts by salg€ounsel whose names
were not on the Registrar’'s drawn up list,” amotigeo delay tactics. Thus, in the Trial Chamber’s

view, the Appellant abused his right to counseiimfailure to follow established proceddfe.

245. The Appeals Chamber finds that the Trial Chemdsred in this finding. Rule ## of the
Rules clearly obliges the Registrar to provide &@itee with duty counsel, with no prejudice to the
accused’s right to waive the right to counsel.dhgtitutes a violation of Rule B#% of the Rules
and provision 1Bis of the Directive on the Assignment of Defence Cmlmot to assign duty
counsel, in spite of ongoing efforts to assign salrof choice in light of the outstanding initial
appearance. Also, the wording of Ruldb#&D) is sufficiently clear (“unrepresented at anydi’)

to find that such a duty exists from the very motradrtransfer to the Tribunal and is not confined

to purposes of the initial appearance only.

Registry was seeking to organize an initial appsaedor all of the accused and was attemptingrs éissign counsel
to represent each of the accusedeRespondent’s Brief, paras. 262, 265.

0! Respondent’s Brief, paras. 262-267.

02 g5ee suprpara. 217.

*%33See alsdCCPR, art. 14(3)(d); ECHR, art. 6(3)(c); ACHR,.&t2)(d).

%4 SeeDirective on the Assignment of Defence Counsel.

*% Decision of 8 May 2000, paras. 40, 41.
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(i) The Right to an Initial Appearance

246. Under Article 19(3) of the Statute and Ruleo®2he Rules, once an accused is taken into
the custody of the Tribunal, the accused is to appefore a Trial Chamber or a Judgghout

delayto be formally charged. The Trial Chamber or Judigall read the accused the indictment,
satisfy itself that the rights of the accused amdp respected, confirm that the accused understand

the indictment, and instruct the accused to enfdea

247. The Trial Chamber found that the Appellanight to an initial appearance without delay
was not violated because the record reflects that Appellant contributed to the delay in
assignment of counsel and thus was to blame fordilay in the scheduling of his initial

appearance”?®

248. The Appeals Chamber does not agree with tia¢ Thamber in this regard. The difficulties
in assigning the Appellant counsel in this caseukhaot have been an obstacle for the Tribunal to
ensure that the Appellant’s initial appearance saseduled without delay. The Appeals Chamber
agrees with the Prosecution that it is importand amdeed ideal for an accused to have the
assistance of counsel at the initial appearanpeawade guidance, in particular, for entering aaple
Furthermore, the Appeals Chamber considers that B2(A)(i) states that at the initial hearing, the
Trial Chamber or Judge shallslatisfy itself or himself that the right of the asedl to counsel is
respected.” In addition, the Trial Chamber or Judgeld ordered assignment of duty counsel to the
Appellant for purposes of representation at thaiainiappearance and would have had the

opportunity to facilitate the Registry’s furtheteanpts to assign the Appellant counsel.

249. Furthermore, the Appeals Chamber notes that &#fmm the assignment of counsel issue
and the Appellant’s role in creating delay, the iReg conceded that in this case, the initial
appearance was also delayed in part due to théhfaicthe Appellant had been jointly indicted with
several other accused. It was difficult at the tilmethe Tribunal's Court Management Section to

find a date acceptable to all, with all being drdpresented by counsd.

250. The Appeals Chamber emphasizes that Rule 6@eiguivocal that an initial appearance is
to be scheduled without delay. There are other gaep for an initial appearance apart from

entering a plea including: reading out the offictdlarges against the accused, ascertaining the

%% Decision of 8 May 2000, para. 45.
%7 Decision of 8 May 2000, para. 28 referring to wréitten brief of 7 February 2000 filed by Mr. Ant@ Mindua, a
representative of the Registry.
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identity of the detaine®? allowing the Trial Chamber or Judge to ensure thatrights of the
accused while in detention are being respectedhgian opportunity for the accused to voice any
complaints, and scheduling a trial date or dateafsentencing hearing, in the case of a guilty,plea
without delay’®® The Appeals Chamber therefore finds that, underplain meaning of Rule 62,
the 211-day delay between the Appellant’s transféehe Tribunal and the initial appearance before
a Judge of this Tribunal constitutes extreme urdgiay.

3. Conclusion

251. On the basis of the foregoing, the Appealsn@ie concludes that during the first period of
the Appellant’s arrest and detention, the Appelsanights were violated as follows. First, the
Appellant’s right to be informed of the reasons liig arrest at the time of his arrest as required
under Article 9(2) of the ICCPR was not properl\s@red. Second, the Appellant was arbitrarily
detained in Benin for 85 days without an arrestrar@rand a transfer order from the Tribunal being
submitted to the Benin authorities by the Prosecutiithin a reasonable time and without being
promptly informed of the charges against him ination of Rule 40 of the Rules and Articles 9(2)
and 14(3)(a) of the ICCPR. Finally, the Appellareasadetained in Benin for a total of 95 days
without being brought before a Judge or an offiaing in a judicial capacity in clear violatioh o
Article 9 of the ICCPR.

252. In this case, irrespective of any responsybiif Benin for violations of the Appellant’s
rights during the first period of arrest and detamt on which this Tribunal does not have
competence to pronounce, the Appeals Chamber tirvadgault is attributable to the Prosecution for
violations to the Appellant’s rights during thissti period of arrest and detention. The Prosecution
failed to effect its prosecutorial duties with ddiégence out of respect for the Appellant’s rights
following its Rule 40 request to Benin. Thus, thepallant is entitled to a remedy from the
Tribunal.

253. With regard to the violations of the Appellanight to counsel and to an initial appearance
without delay during the second period of his di&tenin the custody of the Tribunal, the Appeals
Chamber finds that responsibility for those viaas is attributable to the Tribunal,
notwithstanding any attribution of fault to the Agdlant. Under Article 19(1) of the Tribunal's

%8 gee supra. 484.
"9 gee generallRule 62.
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Statute, the Appellant’s right to an expeditioual thefore this Tribunal that fully respects highis

as an accused is absolute. The Appellant, thergfoeatitled to a remedy in this Judgem#it.
4. The Remedy

254. Having found that the Trial Chamber erredtsnTirial Judgement in failing to find that the
Appellant’'s fundamental rights were violated durinig arrest and detention prior to his initial
appearance due to its decision of 8 May 2000, thpeals Chamber now turns to the issue of an

appropriate remedy.

255. The Appeals Chamber recalls that it has ayreadsidered that dismissing this case for lack
of jurisdiction as a remedy would be disproportiera" However, the Appeals Chamber reiterates
that any violation of the accused’s rights ent#ils provision of an effective remedy pursuant to
Article 2(3)(a) of the ICCPR. The Appeals Chambensiders that under the jurisprudence of this
Tribunal, where the Appeals Chamber has found terlotutory appeal that an accused’s rights
have been violated, but not egregiously so, it wmitler the Trial Chamber to reduce the accused’s
sentence if the accused is found guilty at fiawith this in mind, the Appeals Chamber will take
into consideration its findings here on violatiasfsthe Appellant’s rights when it turns to the task
of determining the Appellant’'s sentence in thisghrdent in order to provide for an appropriate

remedy.

19t BarayagwizaDecision, 3 November 1999, para. 73.

1 See suprpara. 206.

*12 See Semanzdecision, 31 May 2000, para. 12Barayagwiza Decision (Prosecutor’s Request for Review or
Reconsideration), para. 75.
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XX. ALLEGED ERROR IN DENYING MOTIONS SEEKING DISCLOSURE
OF PRIOR STATEMENTS AND EXCLUSION OF THE TESTIMONY OF
DETAINED PROSECUTION WITNESSES (GROUND OF APPEAL 23)

256. The Appellant submits that the Trial Chambemmitted errors of law in denying two
interlocutory Defence motions relating to priortetaents of detained Prosecution Witnesses GAO,
GDD, GAP, and GDG" In the first decision, the Trial Chamber denied tppellant’s request
that the Prosecution be ordered to disclose, patdoaRule 68 of the Rules, prior statements given
by detained witnesses to Rwandan authorities obdles that the Prosecution was not shown to be
in possession of such statemetifsin the second decision, the Trial Chamber dismdisge
Appellant’s motion to exclude the evidence giventbg detained Prosecution witnesses on the

ground that the Defence had the opportunity tossexeamine the witnesses.

257. The Appellant first argues that these priateshents should have been disclosed by the
Prosecution to the Defence pursuant to Rule 68usecthey “could affect the credibility of the
Prosecution’s withessed'® According to the Appellant, since the Prosecutiorew that the
Prosecution witnesses were arrested and had eitidessed or given other statements to the
Rwandan authorities, it was obligated either toambtthese statements or to confirm that the
statements did not exist’ The Appellant submits that the Trial Chamber ased in simply
accepting the Prosecution’s assertion that it dit mave any such statements in its possession,
rather than ordering the Prosecution to make effioriascertain whether such statements exisfed.
In the Appellant’'s view, the Trial Chamber’s faguto order the Prosecution to ascertain whether
such statements existed in Rwanda prejudiced big to a fair trial by shifting the burden of
obtaining exculpatory information in the possessbfProsecution witnesses onto the Defetlée.
The Appellant explains that he was able to obtiaénstatements of Witnesses GAO and GDD, but
that he was then forced to expend considerablauress to authenticate these documents, which

were challenged by the Prosecutféh.

13 Appellant’s Brief, paras. 373-377.

*14 Kajelijeli, Decision on Kajelijeli’'s Urgent Motion and Certiéition with Appendices in Support of Urgent Motion
for Disclosure of Materials Pursuant to Rule 664B) Rule 68 of the Rules of Procedure and Evidemdealy 2001.

*1> Kajelijeli, Decision on Kajelijeli’'s Motion to Exclude Statenterand Testimonies of Detained Witnesses, 14 June
2002.

*1% Appellant’s Brief, para. 373.

17 pAppellant’s Brief, para. 373.

*18 pAppellant’s Brief, para. 374.

*19 Appellant’s Brief, paras. 374, 375.

2 Appellant’s Brief, para. 376.
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258. The Appellant also alleges that, in spite edeated applications and notwithstanding the
Trial Chamber’s powers under Article 28 of the Gtatand the Agreement on Cooperation and
Judicial Assistance between the Tribunal and theman government, the Trial Chamber did not
assist the Defence in its efforts to obtain andheniicate the prior statements given by Prosecution

witnesses to Rwandan authoritrés.

259. Finally, the Appellant submits that the Tilamber should have excluded the testimonies
of these detained witnesses or exercised extremonain evaluating therf> The Appellant
contends that the Trial Chamber, by failing to do grejudiced the Appellant who was unable to
introduce evidence tending to further impact theddility of Witnesses GDD, GAP, and GDQ

based upon their prior statemerfts.

260. The Prosecution responds that this groundppka does not meet the requirements of
Article 24 of the Statute, and is therefore inadhie>>* The Prosecution argues that the Appellant
fails to explain how the Trial Chamber erred inatsessment of the credibility of the witnesses in
question, and fails to identify the impact of teisidence on the final verdiet® The Prosecution

also argues that the Appellant has misread theePuosr's obligation under Rule 6&

A. The Ruling that Rule 68 Only Requires Disclosure oEvidence in the Custody and

Control of the Prosecution

261. At trial, the Defence sought disclosure, pamito Rule 68, of “copies of any agreements
between witnesses, particularly those convictedsemding sentences in Rwanda and the Tribunal
and/or the government of Rwanda concerning thetin®ny” as well as “all documents related to
trial testimony, plea agreements and/or statememasle by those convicted individuals in
connection with their trials, pleas, or sentendimgRwanda.?®’ The Prosecution denied being in

possession of such iterrfS.In the impugned Decision of 5 July 2001, the T@&lamber dismissed

2! Appellant’s Brief, para. 376.

22 pppellant’s Brief, para. 377.

2 pppellant’s Brief, para. 377.

24 Respondent’s Brief, para. 278.

2> Respondent’s Brief, para. 278.

%26 Respondent’s Brief, para. 280.

%27 Kajelijeli, Decision on Kajelijeli's Urgent Motion and Certifiion with Appendices in Support of Urgent Motion
for Disclosure of Materials Pursuant to Rule 664B) Rule 68 of the Rules of Procedure and Evidgrana,. 10.

% Kajelijeli, Decision on Kajelijeli’'s Urgent Motion and Certiéition with Appendices in Support of Urgent Motion
for Disclosure of Materials Pursuant to Rule 664B) Rule 68 of the Rules of Procedure and Evidgramra,. 11.
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the motion, reasoning that Rule 68 only requiresldsure of evidence in the custody or control of

the Prosecutior?®

262. The Appeals Chamber recalls that the ICTY AppeChamber has affirmed that the
Prosecution has the obligation to determine whetigtence is exculpatory under Rule83This
Appeals Chamber follows that position and consitleas in order to allege a breach of Rule 68, the
Defence must first establish that the evidence wabke possession of the Prosecution, and then
must present prima faciecase which would make probable the exculpatoryreattithe materials
sought®! If the Defence satisfies the Tribunal that thesepution has failed to comply with its
Rule 68 obligations, then the Tribunal must examimether the Defence has been prejudiced by

that failure before considering whether a remedypisropriaté>?

263. The Appeals Chamber finds that in the presasg, the Appellant has failed to demonstrate
that the Trial Chamber erred in finding that th@decution was not in possession of any prior
statements the detained witnesses may have giviie f@wandan authorities. The Appellant rather
appears to argue that since the detained withesees called by the Prosecution, it was the
Prosecution’s duty to obtain the statements. The@e&fs Chamber does not accept such an

extension of the scope of Rule 68.

B. Assistance to the Appellant in Obtaining the PriorStatements of Detained Prosecution

Witnesses

264. The Appeals Chamber notes that, contraryg@$isertions of the Appellant, the trial record
reveals that the Trial Chamber did take steps sestathe Appellant in obtaining the statements of

the four detained Prosecution witnesses.

265. Witness GAO initially testified before the driChamber from 23 to 25 July 2001. During
his examination, Witness GAO made reference tondession or plea agreement with the Rwandan
authorities, but stated that that document wasvimmla>®>* The Trial Chamber ordered that this

statement should be made available to the Defendeiradicated that the Defence could seek

2 Kajelijeli, Decision on Kajelijeli's Urgent Motion and Certifiion with Appendices in Support of Urgent Motion
for Disclosure of Materials Pursuant to Rule 664B) Rule 68 of the Rules of Procedure and Evidgrana,. 14.
330BJa{ki} Appeal Judgment, para. 268.

31 5ee Bla{ki}Appeal Judgment, para. 268.

32 gee Krsti}Appeal Judgement, para. 153.

3T, 24 July 2001 p. 113.
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assistance from the Registry or the Chamber inrsegit.>** The following day, the Trial Chamber
denied a Defence request for a subpoena as besnuppure’> The Trial Chamber reiterated that if
the Defence was unable to obtain the document, thehould seek assistance from the Trial
Chamber®® On 2 November 2001, the Trial Chamber orderedréuall of Witness GAO for
further examination on his statements to the Rwanaathorities>’ The Trial Chamber also
ordered the Prosecution “to make all possible &ffty obtain, and to provide the Defense with the
prior statements made before the Rwandan Authsritiedetained witnesses GDD, GDQ, and
GAP” %%

266. Witness GAO was recalled from 26 to 28 Novem®@01. During his testimony, the
Defence tendered six purported prior statementshefwitness for identification. The witness
guestioned the authenticity and veracity of theseuthents and the Prosecution moved to have
them excluded under Rule 95 on grounds of doultstaheir quality and the means by which they
were obtained® Three of these documents were subsequently adiiitte evidencé?® The
Prosecution informed the Tribunal that it had reedia letter from the Prosecutor General of
Rwanda stating that the files of the detained vgites could not be made available in this case
because doing so would seriously compromise therisg@nd safety of survivors and potential

witnesses and would compromise the investigatiehprosecution of suspects still at large.

267. The Appeals Chamber finds that the Appellastiot demonstrated any error on the part of
the Trial Chamber in respect of this sub-groun@gmdeal. The Trial Chamber issued orders aimed
at assisting the Defence in obtaining the priotestents from Rwanda. Instead of requesting
further assistance from the Trial Chamber, in threnfof subpoenas or other orders addressed to the
Rwandan authorities, the Defence sought excludidineowitnesses’ testimonies.

34T 24 July 2001 pp. 14, 15, 113-115.

35T 25 July 2001 pp. 28, 29.

36T 25 July 2001 pp. 28-30.

37 Kajelijeli, Decision on Juvénal Kajelijeli’'s Motion Requestithg Recalling of Prosecution Witness GAO, para. 23.
38 Kajelijeli, Decision on Juvénal Kajelijeli’'s Motion Requestithg Recalling of Prosecution Witness GAO, para. 23.
39T, 28 November 2001 pp. 6-14.

40 T, 28 November 2001 p. 55; Trial Judgement, pataKajelijeli, Decision on Kajelijeli’'s Request to Admit into
Evidence the Statements of GAO, 1 July 2003.

41T, 28 November 2001 pp. 4, 5.
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C. The Decision Not to Exclude Evidence of Detained \Wiesses

268. After the appearances of Witnesses GAO, GDDQGand GAP*? the Defence moved to
have their testimonies excluded from evidence enbthsis that the Defence still had not received
their prior statements to the Rwandan authoritresthat the Defence, therefore, had not been able
to complete their cross-examinatiiOn 14 June 2002, the Trial Chamber held that tleesses’
testimonies were properly admitted into evidence #@nat the Defence had not demonstrated that
this evidence prejudiced Kajelijeli’s right to drférial.>** The Trial Chamber noted that the weight

to be accorded to the evidence of these witnessakibe determined at a later stage.

269. The Appeals Chamber notes that the broadtsteuof Rule 89 authorizes the Trial
Chamber to admit any relevant evidence which itntedo have probative value. The Trial
Chamber in the present case clearly indicated ¢oAppellant that the eventual weight to be
accorded to the evidence would be assessed latesurpably at the time of deliberation in
preparation of the judgement after hearing the ssdions of the parties. The Appeals Chamber

finds no error in such an approach.

270. The Appeals Chamber finds that the Appella# failed to show that the Trial Chamber
erred in its decision not to exclude the evidentehe four detained Prosecution witnesses.
Moreover, the Appeals Chamber observes that theslgy has failed to show in this ground of
appeal that any error the Trial Chamber may hawvenaitted in this regard has resulted in any legal

or factual error in the Trial Judgement.

271. Accordingly, this ground of appeal is dismisse

%42 Witness GDD testified from 2 to 4 October 2001 tW'ss GAP testified from 28 November to 4 Decen@frl.
Witness GDQ testified from 5 to 6 December 2001foBeeach of these witnesses was excused, the &efeserved

the right to recall them once their prior statersem¢re received. T. 4 October 2001 p. 163; T. ®mt 2001 p. 34; T.

4 December 2001 p. 119; T. 6 December 2001 pBaA1,

>3 Requéte en Extréme Urgence de la Défense audfibslusion de la Cause des Déclarations et depasitdes
témoins détenus GDD, GDQ, GAP et GAO, 18 April 2002

44 Kajelijeli, Decision on Kajelijeli’'s Motion to Exclude Statmerdand Testimonies of Detained Witnesses, paras. 11-
13.

% Kajelijeli, Decision on Kajelijeli's Motion to Exclude Statmergnd Testimonies of Detained Witnesses, para. 13.
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XXI. ALLEGED ERROR IN DENYING A MOTION SEEKING ADMISSION
INTO EVIDENCE OF A RENTAL RECEIPT (GROUND OF APPEAL 24)

272. The Appellant submits thtte Trial Chamber erred in law and fact by denyanDefence
motion to admit a rental receipt into evidence parg to Rule 98is of the Rules after the close of
the Defence cas&® The Defence sought to admit the receipt in ordedisprove a Prosecution
allegation that the Appellant participated in a cgittee to distribute Tutsi property’ Defence
Witness RHUZ23 testified that he rented abandonad far which he received a rental receipt,
which the Defence used to support its theory thtndoned Tutsi property was rented by the

commune authorities in compliance with the appliedéws of Rwanda*®

273. According to the Appellant, the Trial Chambentradicted itself in the impugned decision
by finding both that the Defence was not able teontuce the receipt into evidence at the time of
Witness RHU23's testimony because it had been antadly left in Rwanda, and that the Defence
“offers no explanation why it did not attempt taroduce this information as evidence during the
Defence case>* The Appellant also submits that the Trial Chaméreed in its translation of the
receipt, and thereby failed to understand its piebavalue>® The Appellant points out that the
receipt clearly states that it is foigisinde’, which translates to “rent of a land® In the
Appellant’s view, this demonstrates that the doauinis probative because it corroborates the

Appellant’s testimony and tends to refute the Reosen’s allegations®

274. The Prosecution responds that the Appellamatareargue the motion before the Appeals
Chamber, without demonstrating how the Trial Chandoenmitted an error of law invalidating its
decision or an error of fact leading to a miscgeiaf justice>® The Prosecution disagrees with the
Appellant’s translation of the worgisinde®* The Prosecution argues that nothing in the receipt
even read in accordance with the Appellant’'s pregogranslation, supports the Appellant’s
position that Witness RHU23 rented “Tutsi abanddiaed.”>®

%46 Appellant's Brief, paras. 378-38Kajelijeli, Decision on Kajelijeli’'s Motion to Admit Into Evidee Rental
Receipts of Witness RHU23 Pursuant to Rulé&qA), 1 July 2003.

47 Appellant’s Brief, paras. 378-382.

>4 Appellant’s Brief, paras. 379-381.

9 pppellant’s Brief, para. 384.

0 Appellant’s Brief, paras. 385-387.

! Appellant’s Brief, para. 386.

52 pppellant’s Brief, para. 387.

%53 Respondent’s Brief, para. 300. The ProsecutiarsdibRutagandaAppeal Judgement, paras. 15, 18, ROpreski
et al. Appeal Judgement, para. BagilishemaAppeal Judgement, para. MusemaAppeal Judgement, para. 18.
54 Respondent’s Brief, para. 303.

%5 Respondent’s Brief, para. 303.
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275. The Appeals Chamber notes that in the decisionthe motion, the Trial Chamber
admonished the Defence for bringing the motion dmi& further evidence after the close of its
case, without offering any further explanation foe delay’>® The Trial Chamber then observed
that the Defence made no arguments as to how titel neeceipt, which is not a statement of a
witness, could be admitted pursuant to Rul®i®2’ Finally, the Trial Chamber found that the
document lacked probative value because the doduthicknot appear to be a receipt for the sale or

rent of land>®

276. The Appeals Chamber finds that the Appellasiilsmission that the impugned decision is
contradictory, because it finds both that the vagéorgot the receipt in Rwanda and that the
Defence failed to provide a reason for the delayyithout merit. Witness RHU23 testified that he
still had a receipt for a rental transaction in 499 In a document submitted in support of the
motion to have the receipt admitted into evideridefence counsel explained that the witness
inadvertently left the receipt in Rwanda and tthat Defence was therefore unable to introduce the
receipt into evidence during Witness RHU23's testig’® No explanation was offered for the
delay between the witness’s return to Rwanda aedfiting of the motion. In the view of the
Appeals Chamber, a reasonable interpretation of Tthal Chamber’'s decision discloses no
contradiction. The Trial Chamber merely noted theffpred reason why the receipt was not
adduced at the time of the witness’s testimony thieth observed that the Defence had failed to
provide any reason why it did not seek to addueeréteipt during its case, which closed on 24

April 2003, approximately seven months after WismB$1U23 testified.

277. The Appeals Chamber finds that the Appelleag failed to demonstrate that the Trial
Chamber erred in rejecting the admission of theudwmt pursuant to Rule BB(A).*** The
Appeals Chamber notes that in seeking the admissgitime receipt, the Defence specifically relied
on Rule 9bis, without, however, meeting the admissibility reguanents prescribed therein. The
Appellant’s suggestion that the receipt could bestwmed as a written statement of Witness RHU23

%% Kajelijeli, Decision on Kajelijeli's Motion to Admit into Evidee Rental Receipts of Witness RHU23 Pursuant to
Rule 92bis (A), paras. 4, 7.

7 Kajelijeli, Decision on Kajelijeli’s Motion to Admit into Evidee Rental Receipts of Witness RHU23 Pursuant to
Rule 92bis (A), para. 5.

8 Kajelijeli, Decision on Kajelijeli’s Motion to Admit into Evidee Rental Receipts of Witness RHU23 Pursuant to
Rule 92bis (A), para. 6.

39T, 25 September 2002 p. 40.

%0 Certification in Support of Extremely Urgent Matido Admit Into Evidence RHU-23’s Rental Receipt$uant to
Rule 92bis (A), 10 June 2003, para. 3.
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within the meaning of Rule ®25(A) is unpersuasive® The receipt is not a written statement of a

witness and does not comply with any of the otequirements of admissibility under Rulebg

278. The Appellant has also challenged the TriaarGiier’'s finding that the receipt did not
appeamprima facieto be a receipt for the sale or rental of lande Mppeals Chamber has not been
supplied with a definitive translation of the woigisindg without which it is impossible to
determine whether the Trial Chamber erred in it$ dvanslation. However, even accepting the
Appellant’s translation, it has not been shown tte Trial Chamber’s translation, and its
subsequent finding that the document was inadniésbiecause it was not probative, had any effect
on the outcome of its decision. Before discusshw firobative value of the document, the Trial
Chamber had already found that the Defence haeldfad make its case for the admission of the

document under Rule BB(A).%%

279. Moreover, the Appellant has failed to showt ttikee Trial Chamber’s rejection of the
document had any effect on the factual findingthenTrial Judgement. In the Judgement, the Trial
Chamber concluded that it was “satisfied that Tpteperties were distributed to theerahamwe
and that the Accused was involved in the distrdouti though it did not find any specific dates of
distribution®®* In reaching this conclusion, the Trial Chambeietkbn the evidence of a number of
witnesses including Prosecution Witness GAP, wistified that on 9 April 1994 the Appellant
began distributing Tutsi land to thaterahamwe&®® and on Prosecution Witness GAO, who
testified that the Appellant set up a committee badan to sell Tutsi property between 12 and 14
April 1994°% The Trial Chamber also referred to the testimofiyMitness RHU23, but found
elsewhere in the Judgement that Witness RHU23 thckedibility, noting that his testimony was

“filled with exaggerations and inconsistencies mpartant points®®’

280. Even if the Appeals Chamber were to accepAphellant’s translation of the document in
guestion, the Appellant has not demonstrated tmatTrial Chamber erred in law in refusing to
admit it. Moreover, the Appellant has not shownt ttee Trial Chamber’s error of fact, if any,

occasioned a miscarriage of justice. Accordindig, appeal under this ground is dismissed.

%61 Certification in Support of Extremely Urgent Matido Admit into Evidence RHU-23's Rental Receipr$uant to
Rule 92bis (A), para. 5.

*52 Brief in Reply, para. 104.

53 Kajelijeli, Decision on Kajelijeli's Motion to Admit into Evidee Rental Receipts of Witness RHU23 Pursuant to
Rule 92bis (A), para. 5.

%4 Trial Judgement, para. 323.

% Trial Judgement, para. 314.

*%® Trial Judgement, para. 315.
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5" Trial Judgement, para. 701.
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XXIl.  ALLEGED ERRORS CONCERNING THE BURDEN AND
STANDARD OF PROOF AND THE PROVISION OF A REASONED OPINION
(GROUNDS OF APPEAL 1, 2, 3)

281. The Appellant raises three grounds of appdéatiwfail to meet the requisite standards for
consideration by the Appeals Chamber pursuant ticl&r24 of the Statute or which do not merit a

reasoned opinion in writing® Such grounds are set out in this chapter.

A. Alleged Error Concerning the Burden of Proof (Ground of Appeal 1)

282. The Appellant submits that the Trial Chambegain law in failing to apply the correct test
to the evidence before it: that in order to makénding of guilt it must be satisfied beyond
reasonable doubt that the Prosecution proved tite*GLiThe Appellant further submits that the
Trial Chamber committed a legal error in assumirag the Defence had to prove his case and that
it had to disprove the Prosecution’s caSeThe Prosecution responds that the Trial Chamber
committed no error in respect of the burden of peoal that it did not shift this burden away from
the Prosecution to the Defer?é.

283. The Appeals Chamber notes that the Appellaufsnissions on this point are presented in
very general terms, without identifying any deamsiaf the Trial Chamber that was incorrect as a
matter of law and without making any referencenrecord. The only exception is the Appellant’s
submission on the burden of proof relating to thigi,an respect of which the Appellant presented
more detailed submissions. The Appeals Chambeaddiessed that matter above under Ground of
7?72

Appeal The remainder of the submissions presented uhdegtound of appeal are dismissed

for vagueness.

B. Alleged Error Concerning the Standard of Proof (Graund of Appeal 2)

284. The Appellant submits that the Trial Chambeed in law by failing to require the
Prosecution to prove its case beyond reasonablbtdby failing to scrutinize the credibility of
guestionable witnesses, and by failing to requoxaboration of Prosecution evidence given by a

single witness”® The Appellant further submits that the Trial Chambrred as a matter of law in

%8 For a discussion of the applicable standasds,supraChapter I.
%9 Amended Notice of Appeal, para. 2; Appellant'sérpara. 23.
" Amended Notice of Appeal, paras. 3, 4; AppellaBt'ef, para. 23.
"1 Respondent’s Brief, paras. 45-55.

"2 gee supraChapter V.

>3 Amended Notice of Appeal, paras. 5-7.
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applying a higher standard of proof to evidenceegivoy Defence witnesses than to evidence
provided by Prosecution witnessé$The Prosecution responds that contrary to the Weus

submission, the Trial Chamber took a more exac#ipgroach to the standard of proof than is
required: it applied the standard at the fact-figdstage to every individual evidentiary component
of the Prosecution’s case rather than merely talétermination of the ultimate issues, the elements

of each offence, as requirg@.

285. The Appeals Chamber observes that under tbisad of appeal, the Appellant fails to point
to any decision of the Trial Chamber that was inexiras a matter of law and that no reference is
made to the record. In such circumstances, the &pfgghamber is not in a position to consider this

matter further and, accordingly, dismisses thisigtbof appeal in its entirety.

C. Alleged Error in Failing to Provide a Reasoned Opiion (Ground of Appeal 3)

286. The Appellant submits that the Trial Chambreedkin law by failing to provide a reasoned
opinion®”® The Appellant recalls that iKupreské the ICTY Appeals Chamber held that the
“reasoned opinion” requirement includes a difficciitcumstances doctrine pursuant to which the
duty to articulate adequate reasoning is strongpanvthe conviction is based on the uncorroborated
testimony of a single witness who made an ideiiim in trying circumstance$! The Appellant
contends that as iKupreské, in this case, the Trial Chamber had an “enhanicgyg’ to provide a
reasoned opinion because most of the Prosecutimesgies were detainees convicted of crimes of
“moral turpitude” and, in many cases, it was the@lfant who was responsible for their arrest and
detentior?”® In the Appellant's view, the Trial Chamber failea satisfy this “enhanced duty®
Furthermore, the Appellant submits that the Triab@ber relied on evidence that could not have
been accepted by any reasonable tribunal, givenittheas uncorroborated evidence of detained
witnesses with criminal histories, and that the @lfgmt had played a role in many of their

arrests®°

287. The Prosecution responds that the Appellgmésent submission is only an attempt to
reargue his case on app&&iThe Prosecution argues that the Appellant’s reBasnKupreski is

misguided since one of the critical issues in ttede was the reliability of credible witnesses

" Amended Notice of Appeal, para. 8.
"> Respondent’s Brief, paras. 62, 63.
3’ Amended Notice of Appeal, para. 9.
77 pppellant’s Brief, para. 53.

'8 Appellant’s Brief, paras. 54, 55.

" pppellant’s Brief, para. 55.

80 Appellant’s Brief, paras. 57-59.

%81 Respondent’s Brief, para. 68.
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bearing on eye-witness identification in difficalbnditions, a situation which does not exist irs thi

case>®?

288. The Appeals Chamber observes that the Appeiiéis to point to any place in the Trial
Judgement where the Trial Chamber allegedly eryethiting in its “enhanced duty” to provide a
reasoned opinion. Further, the Appellant appeac®ioplain not about the Trial Chamber’s failure
to articulate reasons for its findings, but ratladout the findings themselves, again, however,
without identifying where in the Trial Judgementiierrors were made and without any reference
to the record® Issues related to the Trial Chamber's factualifigd are addressed above in this
Judgement to the extent that they were propergedaunder other grounds of appeal. Because the
present ground of appeal fails to identify the pmg of the Trial Judgement in which the Trial
Chamber allegedly failed to provide a reasonediopjnand instead makes general, unsupported
arguments about the lack of credibility of the Ri@gion evidence and the Trial Chamber’s alleged
error in relying upon it, the Appeals Chamber cdess this ground of appeal to be unsubstantiated

and vague and, accordingly, dismisses it.

*82 Respondent’s Brief, paras. 70-72.
83 SeeAppellant’s Brief, para. 59.
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XXM, SENTENCING

289. The Appeals Chamber recalls that at trial Appellant was convicted for genocide (Count
2); direct and public incitement to commit genodf@eunt 4); and extermination as a crime against
humanity (Count 6%* The Trial Chamber sentenced the Appellant to isgmmnent for the
remainder of his life for Count 2 as well as Co@ntaind to imprisonment for fifteen years for his
conviction on Count 4, with all three sentencesun concurrently®® The Trial Chamber then
reduced the Appellant’s fifteen-year sentence ud@emt 4 by five years, five months and twenty-

five days as credit for time served pursuant tceR@l1(D) of the Rule¥®

290. The combined effect of Article 23 of the Statand Rule 101 of the Rulesirger alia
that®®’ in imposing a sentence, the Trial Chamber shafisicter the following factors: (i) the
general practice regarding prison sentences icdhes of Rwanda; (ii) the gravity of the offences
or totality of the conduct® (iii) the individual circumstances of the accusied)uding aggravating
and mitigating circumstances; and (iv) the extenivhich any penalty imposed by a court of any
State on the convicted person for the same acaleady been servef’ The Appeals Chamber
recalls, however, that the factors to be taken atcount by the Trial Chamber at sentencing as
listed in these provisions are by no means exhassfi Finally, it shall credit the accused for any
time spent in detention pending transfer to thédmal, trial, or appeal.

291. The Appeals Chamber further recalls that ud#cle 24 of the Statute, its review of the
Trial Chamber’s determination of a sentence on alppeof a corrective nature only rather thasea
novosentencing proceeding. The role of the Appealsyiliea is limited to correcting errors of law
invalidating a decision and errors of fact that dnaccasioned a miscarriage of justiteWhen
determining a sentence, a Trial Chamber has caadilde though not unlimited, discretion on

account of its obligation to individualize penadti® fit the individual circumstances of an accused

84 Trial Judgement, para. 942.

*% Trial Judgement, paras. 968, 969.

*% Trial Judgement, para. 970. The Appeals Chambigsrihat this credit encompassed the total peheddppellant
was in custody pending surrender and trial, ineclgdiis period of arrest and detention in Benin praotransfer to the
custody of the TribunaBeeTrial Judgement, paras. 965-967.

%87 Cf. Blaskit Appeal Judgement, para. 679.

%88 Celebi}i CaseAppeal Judgement, para. 429.

89 Statute, art. 9(3).

%% MusemaAppeal Judgement, para. 380 citinglebili CaseAppeal Judgement, para. 71BurundZija Appeal

Judgement, para. 238ee also BlasSkiAppeal Judgement, para. 680.

91 AkayestAppeal Judgement, paras. 178, 408 cittelebili CaseAppeal Judgement, paras. 724-7&8yishema and
Ruzindana Appeal Judgement, para. 32dusemaAppeal Judgement, para. 15ee also Dragan Nika@liSentencing
Appeal Judgement, para. 8.

106
Case No.: ICTR-98-44A-A 23 May 2005



and to reflect the gravity of the crimes for whitle accused has been convict&dConsequently,
as a general rule, the Appeals Chamber will nostsuite a sentence for that of a Trial Chamber,
unless “it believes that the Trial Chamber has cdtechan error in exercising its discretion, or has
failed to follow applicable law®®® The appellant in principle bears the burden of alestrating that
there has been a discernible error in the exedfislee Trial Chamber’s discretion by showing that
“(a) the Trial Chamber either took into account whaought not to have, or failed to take into
account what it ought to have taken into accouhéweighing process involved in the exercise of
its discretion; and (b) if it did, that this resdtin a miscarriage of justicé® As long as the Trial
Chamber has observed the proper limits of the éligerary framework afforded to it at sentencing

without committing any discernible errors, the ApjseChamber will not interverté®

A. Appeal against the Sentence (Ground of Appeal 25)

292. The Appellant argues under Ground of Appeah2b5the Trial Chamber erred in sentencing
him to imprisonment for life because it failed rapt, as a mitigating factdt’ all of the evidence
proffered by the Appellant in support of his coriem that he saved the lives of Tut3l5.
Consequently, the Appellant requests the Appealr®er to quash his sentence and to substitute
the sentence with a determinate offe.

92 nelebi}i CaseAppeal Judgemenpara. 717Vasiljevi: Appeal Judgement, para. Blaski¢ Appeal Judgement, para.
680; Dragan Nikol¢ Sentencing Appeal Judgement, para. 9.

% gerushagoSentencing Appeal Judgement, para. S8e alsoAleksovskiAppeal Judgement, para. 187adi:
Sentencing Appeal Judgement, paras. 20*2&bi}li CaseAppeal Judgement, para. 72askc Appeal Judgement,
para. 680.

%4 SerushagdSentencing Appeal Judgement, para. @8e also Kayishema and Ruzindakmgpeal Judgement, para.
366;Dragan Nikolt Sentencing Appeal Judgement, para. 9.

% AleksovskiAppeal Judgement, para. 18Furund’ija Appeal Judgement, para. 23%adi} Sentencing Appeal
Judgement, para. 22glebi}i Case Appeal Judgement, para. 72klisi} Appeal Judgement, para. 98grushago
Sentencing Appeal, para. 38kayesuAppeal Judgement, para. 40¥ragan Nikol¢ Sentencing Appeal Judgement,
para. 9.

% The Appeals Chamber notes that in his Amendedcaif Appeal, at paras. 139, 140, the Appellargegitwo
additional sub-grounds of appeal under this growitd respect to alleged errors by the Trial Chanibegiving weight
to the following aggravating factors at sentencihy:that the Appellant directed and participatedhia killings in
various locations in Ruhengeri Prefecture; andha} the Appellant used his considerable influermcéring people
together to commit massacres and acted as a Wyetgeen military and civilian spheres to for thegmse of attacking
and massacring Tutsi civilians. However, the Appdtlifailed to raise these alleged errors againisrBhief, Brief in
Reply or at the Appeal Hearing, or to develop apgcffic arguments or cite to any authorities in g of his
contention that the Trial Chamber committed ernothis regard. Thus, the Appeals Chamber declmesnsider these
sub-grounds, finding that the Appellant’s rightappeal as to them is waiveSee Kayishema and Ruzindafyppeal
Judgement, para. 46.

97 Amended Notice of Appeal, paras. 135-138; AppéHaBrief, paras. 394-404; Brief in Reply, para881109.See
alsoTrial Judgement, para. 968.

% Appellant’s Brief, paras. 403, 404.
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293. Specifically, the Appellant contends that Tm&l Chamber erred in making the following
findings’®® when considering his alleged mitigating circumstan

0] that the allegation that the Appellant savedsiguprior to 1 January 1994 may not be
considered as a mitigating circumstance;

(i) that the “handful of Tutsi civilians” who rened shelter at the home of the
Appellant’s second wife should not be creditedh® Appellant but to his wife; and

(i)  that the testimony of Witness JK312 that #epellant assisted in the evacuation of
a Tutsi family on or about 8 April 1994, while apted by the Trial Chamber, was
insufficient to mitigate the Appellant’s senterfG&.

294. In considering an appeal alleging errors wethard to the Trial Chamber’s consideration of
mitigating circumstances, the Appeals Chamber Iethat under Rule 101(B)(ii) of the Rules, a
Trial Chamber isrequired to take into account any mitigating circumstangesietermining a
sentencé® Neither the Statute nor the Rules exhaustivelyindethe factors which may be
considered as mitigating factors. Consequently,euritie jurisprudence of this Tribunal, the
category of mitigating circumstances has been d&gfén and “what constitutes a mitigating
circumstance is a matter for the Trial Chamberetunine in the exercise of its discretiéf?The
burden of proof which must be met by an accuseld mgard to mitigating circumstances is not, as
with aggravating circumstances, proof beyond reaisiendoubf®® but proof on the balance of
probabilities -- the circumstance in question naxgst or have existed “more probably than rf6t”.
Once a Trial Chamber determines that certain ecel@onstitutes a mitigating circumstance, the
decision as to the weight to be accorded to thégating circumstance also lies within the wide
discretion afforded to the Trial Chamber at seriten®®®

1. Alleged Failure to Consider that the Appellant Akelly Saved Lives of Tutsis before 1 January
1994

295. The Appeals Chamber first turns to the Appelkaallegation that the Trial Chamber erred
in law in failing to consider as a mitigating cimstance the fact that he allegedly saved Tutsis

*9 SegTrial Judgement, paras. 948-951.

%% mended Notice of Appeal, paras. 135-138; AppelaBtief, para. 401; Brief in Reply, para. 108.

01 serushag®entencing Appeal Judgement, para.22 alsMusemaAppeal Judgement, para. 395.

92 MusemaAppeal Judgement, para. 395.

03 nelebili CaseAppeal Judgement, para. 763.

04 nelebili CaseAppeal Judgement, para. 590.

8% NiyitegekaAppeal Judgement, para. 266, referringvtasemaAppeal Judgement, para. 396 dfdyishema and
Ruzindanappeal Judgement, para. 366.
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before 1 January 1994 as a mitigating circumstainbe. Prosecution does not contest the factual

basis for this argumefit®

296. In this regard, the Trial Chamber held at giaaph 948 of the Trial Judgement that:

[it] will not consider as a mitigating circumstance fliet that Kajelijeli had allegedly saved Tutsi
lives before 1994. First, the Chamber notes tha time period is outside the Chamber’s
jurisdiction. And, secondly, the Prosecution wasthea instance of objections from the Defence,
prevented from leading the inquiry into Kajelijslipossible involvement in Tutsi deaths and
mistreatment prior to 1994, with the result thas gubject matter was not fully explored at trial.

297. Before reviewing this conclusion, the Appgalamber notes that the Appellant has failed
to put forward any arguments aswbythe Trial Chamber’s decision at paragraph 948 efTthal
Judgement was in error or to identify any caseilasupport thereof, contrary to the requirements
of Rule 111 of the Rulé¥’ The Appellant simply states that the Trial Chartsbfailure to consider
this alleged mitigating circumstance on the basih@ Tribunal’s temporal jurisdiction was in error
and resulted in a manifestly unfair and unjust eecg against hifff® On this basis alone, the
Appeals Chamber is entitled to find that the Appefls claim fails®® However, on issues of
alleged errors of law, the Appeals Chamber, aditta arbiter of law, has discretion to consider
issues raised on appeal even in the absence dafstibsarguments by the parti®8.Because an
appeal relating to the Trial Chamber’s allegedufailto take account of a mitigating circumstance
under the Rules is a matter of 18%,the Appeals Chamber decides to exercise its disnegy
power to consider this part of the Appellant’s grdwf appeal on its merits.

298. The Appeals Chamber does not agree with thal Thamber's conclusion that the
Appellant’s allegation that he saved Tutsis priorl®94 could not be taken into account as a
mitigating circumstance simply on the basis thagngés prior to 1 January 1994 are outside the
Tribunal’'s temporal jurisdiction. It is true thattikles 1 and 7 of the Tribunal’'s Statute limit the
scope of the Tribunal’s temporal jurisdiction frdmJanuary to 31 December 1994. However, that

temporal framework refers to the Tribunal’'s compe&to prosecute and trgerious violations of

% The Prosecution merely generally asserts thatel Appellant has failed to demonstrate any erraentay the Trial
Chamber with respect to its finding that there moecircumstances to mitigate the culpability of #epellant; 2)
according to the Tribunal’s jurisprudence the fhett an accused has saved Tutsi lives does namatitally serve as a
mitigating factor in sentencing; 3) even if the arChamber had considered this a mitigating fadtoe, sentence
imposed by the Trial Chamber reflects the gravitthe crimes of which the Appellant was found gudind falls well
within its discretionary frameworlSeeRespondent’s Brief, paras. 308-311, 314.

897 Rule 111 of the Rules states th§s]th Appellant’s briefsetting out all the arguments and authoritisisall be
filed.... “ (Emphasis added).

6% Amended Notice of Appeal, para. 135; Appellant#&B paras. 401, 403; Brief in Reply, paras. 1089.

609 AkayestAppeal Judgement, para. 404 citiigmbandaAppeal Judgement, para. 98.

610 AkayestAppeal Judgement, para. 404 citikgmbandaAppeal Judgement, para. 98.

611 KambandaAppeal Judgement, para. 116.
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international humanitarian law such that no one ipayndicted for a crime that occurred outside
that prescribed timefranfé? This provision does not bar the introduction ottswevidence at
sentencingalthough prior acts of the defendant, as expthiveow, are rarely considered probative

for sentencing purposes in any event.

299. However, the Appeals Chamber finds that th&al T€hamber’'s conclusion that the
Appellant’s allegation that he saved Tutsis prmdtJanuary 1994 could not be taken into account
as a mitigating circumstance because the “subjattemwas not fully explored at trial” was within
the bounds of its discretion. As noted above, &atihg circumstance proffered by the accused has
to be proven on the balance of probabilifffsFurthermore, once a mitigating factor has been
determined to exist, the decision as to the weighie accorded the mitigating circumstance lies
within the wide discretion afforded to the Trial &@hber in its sentencing determination. Proof of
mitigating circumstances “does not automaticallytitien the Appellant to a ‘credit’ in the
determination of the sentence; it simply requires Trial Chamber to consider such mitigating

circumstances in its final determinatiott*.

300. In this case, four witnesses testified to #mpellant saving Tutsis prior to 198%
However, the Trial Chamber considered that durihg tProsecution’s case, the Defence
continuously objected to or attempted to Ifitfitthe Prosecution’s questions put to its witnesses
with regard to any bad conduct of the Appellantaodg Tutsis prior to 1994, citing the Tribunal’'s
temporal jurisdiction as a bar to such questiofifighs a consequence, the Trial Chamber found
that the issue of the Appellant’s conduct priol 894 towards Tutsis, whether good or bad, was not
fully explored or determined at tri&l® The Trial Chamber correctly concluded that it was able

to take into account and ascribe weight to the feitmesses’ testimonies as evidence on this issue
given that the Prosecution had not been able g fulesent evidence to the contrary, thereby
testing the credibility and probative value of teaidence on this particular question. The Appeals

Chamber finds that the Trial Chamber’s conclusi@s wroperly within the bounds of its discretion.

®12 See generally Simb®ecision on Interlocutory Appeal Regarding Tenapdurisdiction, 29 July 2004jgeze and
Nahimana Decision on the Interlocutory Appeals, 5 Septeni0.See alsKajelijeli, Arrét (Appel de la Décision
Du 13 mars 2001 Rejetant la “Defence Motion Objegtod the Jurisdiction of the Tribunal™), 16 Noveent2001.

3 See suprpara. 294.

®14 NiyitegekaAppeal Judgement, para. 267.

®1>SeeTrial Judgement, paras. 101, 104 (ZLA); 102, 10AR6); 105 (SMR2); 106 (RHU21).

®1°gSee, e.gT. 11 December 2001 pp. 11-16.

17 SeeTrial Judgement, para. 114.

618 SeeTrial Judgement, paras. 114, 948.
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301. In any event, the Trial Chamber found that if id diccept the Appellant’s proffered
evidence in this regard as mitigating, the weidtthat evidence, even when taken together with the
Appellant’s alleged good conduct towards Tutsisrduthe events of April 1994, was insufficient
to impeach the Prosecution evidence going to thpeAgnt’s intent to kill Tutsis and his acts of
killing Tutsis®'® Under the circumstances of this case, the App&almber finds that the Trial
Chamber’s decision to give little weight to thetit®®ny of the four Defence witnesses who
testified as to the Appellant’s pre-1994 good caidowards Tutsis was within the wide discretion
given to the Trial Chamber at sentencing. This tsicn is warranted in light of the totality of the
evidence in support of the grave offences for whilkh Appellant was convicted and when
considering that under the jurisprudence of thibdmal and the ICTY, evidence of prior conduct,

good or bad, is rarely considered probafffe.

2. Alleged Failure to Credit the Appellant for the #glon of Refuge to Tutsi Civilians in his

Mukingo Home

302. The Appeals Chamber next considers the App&lallegation that the Trial Chamber

erred in law and fact by concluding that no créslilue to him for the “handful of Tutsi civilians”

619 SeeTrial Judgement, para. 115.
520 For example, irKKupreski, the Trial Chamber held that:

(i) generally speaking, evidence of the accuseti@racter prior to the events for which he is
indicted before the International Tribunal is naefevant issue inasmuch as (a) by their nature as
crimes committed in the context of widespread viote and during a national or international
emergency, war crimes and crimes against humaraty lme committed by persons with no prior
convictions or history of violence, and that consatfly evidence of prior good, or bad, conduct
on the part of the accused before the armed cobiégan is rarely of any probative value before
the International Tribunal, and (b) as a generahgiple of criminal law, evidence as to the
character of an accused is generally inadmissiblshow the accused’s propensity to act in
conformity therewith.

Kupreské et al, Decision on Evidence of the Good Character ef Atcused and the Defence D Quoque 17
February 1999 (emphasis added); BagilishemaTrial Judgement, para. 11BltakirutimanaTrial Judgement, para.
732;NiyitegekaTrial Judgement, para. 375.

The ICTY Appeals Chamber Kupreské affirmed the Trial Chamber's decision not to adamuch weight to evidence
of prior measures taken by Appellant Josigdui care for Muslims in jeopardy, such as lendindi& O army vest to a
Muslim and stopping soldiers from killing a Muslirof prior acts to promote positive relations witls tMuslim
neighbors despite the conflict; and of the Appeltaprior good character in not displaying any owadiist or ethnic
prejudices as mitigating circumstancksipreské et al. Appeal Judgement, paras. 428, 430.

Likewise, in Niyitegeka the Appeals Chamber found that the Trial Chamiérnot erroneously conclude that the
appellant’'s case “was not one of the exceptionaégsavhere due consideration and weight ought tgiven to the
evidence of[prior] good character.NiyitegekaAppeal Judgement, para. 264. The Appeals Chamhedfthat the
Trial Chamber did not exceed its discretion in giyiittle weight to evidence that the appellantdygd courageous”
and “saved...] refugees’ lives” in light of the gravity of theigres the appellant was found to have committed.
NiyitegekaAppeal Judgement, paras. 265, 266, ciliigjitegekaTrial Judgement, paras. 494, 496.

111
Case No.: ICTR-98-44A-A 23 May 2005



who received shelter in his Mukingo hof{?¢.The Appellant argues that the Trial Chamber
mischaracterized his Mukingo home as “the home isf decond wife”, thus disregarding the
testimony of Witnesses RHU21 and RHU26 that thegdiheir lives and those of their family

members to him for providing them refugeh& Mukingo home for up to two months as well as the
testimony of Witness SMR2 that the Appellant insted his wife to protect and shelter these
Tutsis. The Appellant characterizes this finding“iasredible”, along with its corollary that the

Appellant’'s wife should deserve credit for proviglishelter in the Mukingo home to the Tutsi

civilians in question, not hirff?

303. The Prosecution responds that it can accegit ttte Mukingo home belonged to the
Appellant. However, the Prosecution points out thatday the Tutsi civilians arrived at that home,
the Appellant was not there and it was the wifd, the Appellant, who decided to shelter them
without consulting him. According to the Prosecntiavhen the Appellant arrived at the home, his
wife told him thatshehad visitors and the Appellant only spent a few rapts in the house before
leaving. Thus, the Prosecution contends that tied ©hamber’s finding that credit for sheltering
these Tutsis belongs to the Appellant’'s wife was utmeasonable. In any event, the Prosecution
maintains that saving these Tutsis could not inaay, as a mitigating circumstance, outweigh the

culpability of the Appellant and prevent the Ti@hhamber from deciding the sentence as iftfd.

304. In paragraph 950 of the Trial Judgement tha& Thamber found that:

no credit is due to Kajelijeli on the basis thatandful of Tutsi civilians received shelter at the
home of Kajelijeli’s second wife. The Chamber firttiat it was the wife that took these refugees
in and stayed with them, and not Kajelijeli. Henegy credit due in this regard will more
appropriately go to the wife of Kajelijeli, and rtotKajelijeli himself.

305. The Appeals Chamber notes that the Trial Clearabmmarized the testimony of Witness

RHU21 with regard to his seeking shelter in the Mgk home as follows:

Defence Witness RHU21a Tutsi male, testified that the Accused had ddve life twice. The
first time was in 1990, when the Witness was aeckdty the authorities of hisellule and was
transferred and detained at the Mukingoeau communathe Accused had the Witness released.
The Witness testified that the second time the Aedwsaved the Witness’ life was in April 1994,
when he sought shelter at the home of the Accusedukingo commune The witness, upon
learning of the death of President Habyarimana oXpfl 1994 at home, immediately became
afraid because it was being said that the Tutdstla@ir accomplices had brought down the plane.
The Witness went to find shelter at hoyse] of the Accusedecause of his previous show of
humanity. After a few hours in the bush, the Witmesrived at the Accused’s house at 2:00am
The Witness testified that he was with his firstewiThe Witness testified that the Accused’s wife
showed them a room where they would spend the awtiours during the month-and-a-half the

621 Amended Notice of Appeal, para. 136.
622 Amended Notice of Appeal, paras. 136-138; AppébaBrief, para. 401.
23 Appeal Hearing, T. 7 March 2005 p. 54.
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witness and his wife remained at the home of theused The Witness confirmed that another
person, a Tutsi woman, and her baby also sougigeedt the home of the Accus&d.

306. The Appeals Chamber further notes the testnabrWwitness RHU26 as to her reasons for

seeking shelter at the Mukingo home, the summavyhath reads as follows:

Defence Witness RHUZ26testified that she was frightened after learnifigth® death of the
President and decided to flee her home, carryingiéd on her back. The Witness sought refuge
at the home of the Accusdxbcause “He was a good man.” The Witness explaingidshe was
referring to the assistance the Accused gave Tuitsi992, when he had gathered the Tutsi at the
ISAE and fetched gendarmes from Ruhengeri to ertbeie safety. The Witness testified that she
saw the Accused’s wife when she arrived at thedegsie of the Accusedhe witness confirmed
that she was not a friend of the Accused’s wifeobekeeking refuge but became her friend after
the ordeal. The Accused’s wife immediately took Witness to a room where a Tutsi husband and
wife, were hiding However, in her written statement, the Witness/ anentioned finding the
Tutsi husband at the Accused’s house on 7 Aprill3de Witness explained the discrepancy as a
mistake of the person who took down the statenmiém. Witness testified that for the rest of the
day, the refugees prayed, and did not see the Ad&fis

307. Finally, the Appeals Chamber notes the testyimaf Withess SMR2 as summarized in the

Trial Judgement on this particular incident in Mekingo home:

Defence Witness SMR2a close relative of the Accused, testified that Accused’s second wife
learned of the death of the President on the ragfit April 1994[sic when two Tutsis, Defence
Witness RHU21 and his wife, arrived at the hometha& Accused’s second wife in Mukingo
communeat approximately 2:00am seeking refuge. The witneas acquainted with the man and
woman and identified them in her testimony. Thefagees lived in Ruhinigireecteurwhich is
nearby to the home of the Accused’s second wifRvimizovusecteur.The witness testified that
RHU-21 was panic-stricken because he heard peaking about the death of President
Habyarimana. She also testified that RHU21 had ipusly been in prison because he was
regarded as an accomplice of th&otanyiand that the Accused, when he vbasirgmestrehad
been responsible for his release. RHU21 had contketdiouse of the Accused because he was
confident that the Accused would help him.] The Witness testified that between 8:30am and
9:00am, a Tutsi woman, Defence Witness RHU26, amd child arrived_at the home of the
Accused’s second wifeeeking refuge. The Witness identified the wonraher testimony, and
testified that the woman and the Accused’s secdfelhvad a friendly relationshiff®

308. At the Appeals hearing, the Appellant argured the Trial Chamber mischaracterized these
witnesses’ testimonies, ignoring Witnesses RHU2d BRIU26’s statements that they fled to the
Mukingo house because they felt they could trustAppellant to protect them and they knew he
was a good maff’ Furthermore, the Appellant contested the Trial iGber’s failure to recognize
that Withess SMR2’s testimony indicates that theisien to provide refuge in the Mukingo home

was a collective one made between the Appellantisdecond wif&?®

%24 Trial Judgement, para. 106, referring to T. 10ddelser 2002 pp. 40, 41, 44, 46-48, 60-61 (emphasisd).

%2> Trial Judgement, para. 107, referring to T. 30t&mper 2002 pp. 11, 12, 18-21, 37, 38 (internalticins omitted
and emphasis added).

%28 Trial Judgement, para. 105, referring to T. 19t&eper 2002 pp. 76, 77, 79, 81, 82; T. 23 Septerdbe? pp. 9,
10, 12.

627 Appeal Hearing, T. 7 March 2005 p. 20.

628 Appeal Hearing, T. 7 March 2005 p. 60.
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309. The Appeals Chamber agrees with the Appetlaaitthe Trial Chamber erred in failing to
give him some credit for the sheltering of four Sistin the Mukingo home, regardless of who
actually owned the home, the Appellant or his sdawifie °*° Further examination of the testimony
of Witnesses SMR2, RHU21, and RHU26 reveals thatAppellant visited the Mukingo home
approximately one day and a half after Witness RHE&d his wife and Witness RHU26 and her
small child had arrived in order to fetch his wdad the children and take them to safety. The
Appellant only stayed there for about 30-40 minut@srring that time, his wife showed the
Appellant the four Tutsis hiding in the home anldi toim that if he evacuated the children, then the
persons who sought refuge in the home would befein$ae Appellant greeted and assured the
Tutsis. Afterwards, he decided not to evacuatenfis and the children because he would also need
to move the Tutsis with them and this would endatige lives of his family as well as the Tutsis.
After the Appellant left, his wife and children geéal behind with the Tutsf§?

310. On the basis of this evidence considered éyrtial Chamber, the Appeals Chamber finds
that the Trial Chamber committed an error of faetduse no reasonable trier of fact could have
come to the conclusion that the Appellant did regedveany credit for the refuge given to the four
Tutsis in the Mukingo home where his second wifd ahildren were staying. Consequently, the
Appeals Chamber also finds that the Trial Chambexdeas a matter of law in failing to take into
account, as a mitigating circumstance, that theeNapt offered words of comfort to the Tutsis
hiding in the Mukingo home and made a decisiontaavacuate his wife and children partly on

account of these Tutsis.

311. Nevertheless, the Appeals Chamber finds kealtial Chamber did not abuse its discretion
in finding that, in any event, even if this evidenwere taken into account as a mitigating
circumstance, it carries little weight. This evidercan in no way, even when taken together with
the testimony of other witnesses as to the Appedlalleged good conduct towards Tutsis before
and during 1994, diminish the weight of the evidegoing to the Appellant’s culpability for intent

to commit genocide and acts of genocide againgigstch that a reduction in the Trial Chamber’s

2% The Appeals Chamber notes that the evidence ofritie@ecord is not clear on this point. Witnes§d3U21 and
RHU26, both testified that the Mukingo home belahge the Appellant. However, Witness SMR2 was mouire
closely related to the Appellant and was awarédefgroperty distribution between the Appellant argdwives. In any
event, the Appeals Chamber finds that this is aissme. The Trial Chamber did not primarily relyongts finding that
the home belonged to the second wife in concluttiag no credit was due to the Appellant for hidihg Tutsis in the
Mukingo home. Rather, the key findings were thatidts the wife who took the Tutsis in and who evaliyustayed
with them.

30T, 19 September 2002 pp. 85-88; T. 30 Septembe2 gp. 21, 22; T. 10 December 2002 pp. 47, 48.
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sentence should res(ftt The Appeals Chamber notes that Witnesses RHU21R4#id26 both
testified to having known the Appellant since hes\aababy or small boy. Such selective assistance
to Tutsis who are known by the Appellant and haal/jously been assisted by the Appellant as in
the case of Witness RHUZ21, is not decisifeurthermore, it was the Appellant’s wife who made
the initial decisions to hide the Tutsis when tleame to the Mukingo home. It was also the
Appellant’s wife who first pointed out that evadoat of her and the children would put the Tutsis
in jeopardy. Finally, she and the children weredhes who actually stayed behind with the Tutsis

for over a month and a half while the Appellant &ter staying for little more than half an hééi.

312. In conclusion, the Appeals Chamber agrees thiéhTrial Chamber with regard to the
testimony of these three witnesses pertaining @oetrents at the Mukingo home, finding that it is
not “so exceptional” that due weight ought to haeen accorded to this evidence in mitigation by
the Trial Chambe?**

3. Alleged Failure to Give Sufficient Weight to Witree3K312's Testimony

313. Finally, the Appeals Chamber assesses thellapps allegation that the Trial Chamber
erred in finding that evidence of the Appellantssigtance to one Tutsi family in evacuating them,
while credible, was insufficient to mitigate the ggllant’'s sentence. The Appeals Chamber notes
that no arguments, no analysis of the testimonyvahess JK312 on which the Trial Chamber
relied for this finding, and no case law are oftetey the Appellant. Accordingly, the Appeals

Chamber dismisses this submission without furteasoning.

4. Conclusion

314. The Appeals Chamber agrees with the Trial Qeginm that the Appellant’s aforementioned
conduct vis-a-vis “a handful of Tutsi civiliarf8® clearly does not outweigh the gravity of the
crimes for which the Appellant has been charged @micted and, consequently, dismisses the

Appellant’'s Ground of Appeal 25.

831 SegTrial Judgement, para. 115.

832 cf. Kvaka et al.Appeal Judgement, para. 693.

833 35ee generallff. 19 September 2002; T. 23 September 2002; Beg@ember 2002; T. 10 December 2002.
834 Cf. NiyitegekaAppeal Judgement, paras. 264-266.

%3 Trial Judgement, para. 950.
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B. Implications of Other Findings of the Appeals Chamler

315. The Appeals Chamber now turns to consideothgr findings in this Judgement that are
relevant in its review of the Appellant’s sentemasehanded down by the Trial Chamber.

1. Vacating of Convictions Based on Superior Respadlitgibinder Article 6(3) of the Statute

316. The Appeals Chamber recalls that it vacatedTihal Chamber’s convictions against the
Appellant under Count 2 for genocide and Countréefdermination, a crime against humanity, in
so far as they were based upon a finding of higsoipresponsibility under Article 6(3) of the
Tribunal’'s Statute. The Appeals Chamber found bemiause the Trial Chamber held the Appellant
directly responsible for these crimes pursuant ticcke 6(1) of the Statute on the basis of the same
set of facts, it committed an error of law and onlye conviction under each count should be
entered against the Appellant pursuant to Arti¢li8.6*°

317. The Appeals Chamber further recalls that lid hieat, nevertheless, the Trial Chamber was
required to take the Appellant’'s superior positiover the Interahamweinto account as an
aggravating factor at sentencing if it found beyoeasonable doubt that the Appellant held such a
superior positiof>’ The Appeals Chamber found under Grounds of App@and 21 that the Trial

Chamber did find beyond reasonable doubt that fhygeAant exercised a superior position over the
Interahamwé>®

318. The Appeals Chamber notes that the Trial Cleamkplicitly stated that it took into account
the following aggravating factors in determining thppellant’'s sentence:

The Chamber had considered the submissions of #née® and finds the following aggravating
factors when considering the culpability of Kajelijfor the crimes for which he has been found
guilty. The Chamber finds that Kajelijeli used kiznsiderable influence to bring together people in
order to commit the massacres. He acted as a bbieiiyeeen the military and civilian spheres in an
effort to attack and massacre the civilian Tutspydation; and he ordered, incited and led a large
group of people to that enterprise. He saw toat theapons were provided to the killers so that the
attacks would be more devastating. He directedpanticipated in the killings that went on in varsou
locations around Ruhengeri Prefecture. And evennwhguested to stop the killings because it was
the time to bury the dead, he was unwavering irghisocidal resolve, insisting that it was necessary
to continue . . °%¥

3¢ See supraChapter VIII.
837 See supra&Chapter VIII.
638 gee supraChapter VII.
%39 Trial Judgement, paras. 961-962.
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The Appeals Chamber further notes that the Triaralier expressly considered the Prosecution’s
submissions on aggravating factors relating to Appellant’s position as a superif. The
Appeals Chamber also considers that he was sewdteéocéfe imprisonment twice under both
Counts 2 and 6 for genocide and exterminationhis ¢ontext, although the Trial Chamber only
clearly considered the severity of the Appellandisect participation in these crimes as an
aggravating factor in the text of its Judgemeng HAppeals Chamber is satisfied that the Trial
Chamber fully recognized, as an aggravating fathat, the Appellant also held a superior position
over others committing the crimes charged undern®o@ and 6 as is reflected in the resulting

sentence imposeq?

319. On the basis of the foregoing, the Appealsn@e concludes that its vacating of the Trial
Chamber’s convictions of the Appellant as a supgrigsuant to Article 6(3) of the Statute under

Counts 2 and 6 has no resulting impact on the Appid sentence.

2. Finding of Violations to the Appellant’'s Rights dhug his Arrest and Detention

320. The Appeals Chamber recalls that it conclutiatdthe Appellant’s fundamental rights were
violated during his arrest and detention prior i® ihitial appearance and consequently, that he is
entitted to a remed}’® The Appeals Chamber therefore finds it appropri@tereduce the
Appellant’s sentences as imposed by the Trial Cleaufdy his convictions at trial, which have been

affirmed in this appedr®

321. Before doing so, Appeals Chamber notes thatAppellant had two life imprisonment
sentences imposed against him for his convictiondeu Counts 2 and 6 for genocide and
extermination respectively, and a third sentencéftgfen years for his conviction for direct and
public incitement to commit genocide under CounTHe Trial Chamber also gave the Appellant
credit for time served pursuant to Rule 101(D) e Rules consisting of five years, five months
and twenty-five days, which it deducted from hiten-year sentence. The Trial Chamber held that

all three sentences are to run concurretifly.

%40 Trial Judgement, paras. 958, 959.

841 Cf. Celebii CaseAppeal Judgement, para. 746.

%42 5ee suprparas. 251-255.

%43 See Semanzadecision, 31 May 2000, para. 12Barayagwiza Decision (Prosecutor's Request for Review or
Reconsideration), para. 75.

4Trial Judgement paras. 965-970.
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322. The Appeals Chamber notes that the Trial Cleangpanted credit® to the Appellant
pursuant to Rule 101(D) for time served pendingeswer and trial as foreseen mandatorily under
all circumstances and in each case. Thereforecii@dit was not aemedy for the suspect or
accused’s rights having been violated during thréodeof his prolonged detention pending transfer
and trial. Where a suspect or an accused’s righte tbeen violated during the period of his
unlawful detention pending transfer and trial, &lgi 2(3)(a) of the ICCPR stipulates thaslhy
person whose rights or freedoms as herein recogj@ze violated shall have an effective remedy,

notwithstanding that the violation has been coneditty persons acting in an official capacity.”

323. In reducing the Appellant’s sentences, theedgp Chamber recalls that it found that the
Appellant was impermissibly detained for a totaB65*° days in Benin and the UNDF because 1)
he was not promptly informed of the reasons foranisst or of the provisional charges against him,
and 2) he was not promptly granted an initial apgeee before a Judge or an official acting in a

judicial capacity without undue deld’

324. The Appeals Chamber finds that under the mistances of this case, in view of the serious
violations of the Appellant’'s fundamental rightsridig his arrest and detention in Benin and the
UNDF from 5 June 1998 to 6 April 1999, and condmgrthe Appellant’s entitlement to an

effective remedy for those violations under thebtinal’s law and jurisprudence and Article 2(3)(a)
of the ICCPR, the Appellant’s two life sentenced &fteen years’ sentence as imposed by the Trial
Chamber shall be set aside and converted into glessentence consisting of a fixed term of
imprisonment of 45 years. Pursuant to Rule 101{@he Rules, the Appellant shall receive credit

for time already served in detention as of 5 JUW@81

4 Trial Judgement, paras. 966, 967, 970.

%4 This figure of 306 days is composed of the follogvi 95 days in the custody of the Republic of Benim the
arrest on 5 June 1998 to the Appellant’s trangfehé Tribunal on 7 September 1998 plus 211 daykearcustody of
the Tribunal from 8 September 1998 to 6 April 1996e supr&hapter XIX.

7 The Appellant was impermissibly detained for 8yshefore being informed of the reasons for hissiror of the
provisional charges against him and for a furth2t 2lays before his initial appearance before a eluUfige supra
Chapter XIX.
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XXIV. DISPOSITION

325. For the foregoing reasod$jE APPEALS CHAMBER , unanimously
PURSUANT to Article 24 of the Statute and Rule 118 of théeR;

NOTING the written submissions of the parties and theat arguments presented at the hearing
on 7 March 2005;

SITTING in open session;

VACATES the Appellant’s convictions under Counts 2 ana6genocide and extermination as a
crime against humanity insofar as they are basedadimding of the Appellant's superior

responsibility under Article 6(3) of the Statute;
DISMISSES the appeal in all other respects;

FINDS, proprio moty that the Appellant’'s fundamental rights were @asly violated during his

arrest and detention and, therefore:

SETS ASIDE the sentences imposed by the Trial Chamber@G@8IVERTS them into a single
sentence of 45 years of imprisonment, subjecteditbeing given under Rule 101(D) of the Rules
for the period already spent in detention from BeJ998;

RULES that this Judgement shall be enforced immedigtetguant to Rule 119 of the Rules;

ORDERS, in accordance with Rules 103(B) and 107 of théeRuthat Juvénal Kajelijeli is to
remain in the custody of the Tribunal pending hesmsfer to the State in which his sentence will be

served.
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Done in English and French, the English text beiathoritative.

Fausto Pocar Mohamed Shahabuddeen Florence Nddpelchande Mumba
Presiding Judge Judge Judge

Wolfgang Schomburg Inés Monica Weinberg de Roca

Judge Judge

Signed on the twelfth day of May 2005 at The Hadues Netherlands,

and issued this twenty-third day of May 2005 atdra, Tanzania.

[SEAL OF THE TRIBUNAL ]
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XXV. ANNEXA - PROCEDURAL BACKGROUND

326. The main aspects of the appeal proceedingsuanearized below.

A. Notice of Appeal and Briefs

327. The Trial Judgement was delivered in EnglishLdecember 2003. On 8 December 2003
the Appellant filed a motion seeking an extensibtiroe for filing his Notice of Appeal and Brief
on the ground that the French text of the Trialgédent was not yet availad®.On 17 December
2003 the Pre-Appeal Judge granted the requestetistah and ordered the Appellant to file his
Notice of Appeal no later than 31 December 2003kisdrief no later than 29 March 208#.The
Appellant filed his Notice of Appeal on 31 DecemB803. Because of the continued unavailability
of the French text of the Trial Judgement and duether translation issues, the Pre-Appeal Judge
extended the deadline for the filing of the Appedls Brief to no later than 22 April 2062° On 21
April 2004, upon receiving the French text of th@lfJudgement, the Appellant moved for leave to
vary the grounds of appe&l On 22 April 2004, the Pre-Appeal Judge granteddea file the
Amended Notice of Appeal and Brief on the same.4t€he Appellant filed his Brief on 22 April
2004 and the Amended Notice of Appeal on 28 AD4£L The Prosecution filed its Respondent’s
Brief on 1 June 2004 and the Appellant filed higeBin Reply on 30 July 2004.

328. On 16 December 2003, the Prosecution filedtom seeking an extension of time to file its
Notice of Appeal on the ground that the Dissentygnion of Judge Ramaroson was not yet
available in Englisfi>® The Pre-Appeal Judge denied this request on 1%meer 2003 and
ordered the Prosecution to file its Notice of Ap®a31 December 200%* On 5 January 2004 the
Prosecution moved for an acceptance of the filihgt® Notice of Appeal out of tim&> The
Appeals Chamber unanimously denied this motion @nJanuary 2004 because the Prosecution

failed to show good cause for not filing its NotimfeAppeal within the prescribed time linif°

648 Notice of Motion for an Extension of Time to Filgppellant’s Notice of Appeal and Brief PursuantRales 108,
111 & 116 of RPE, 8 December 2003.

649 Decision on Motion for an Extension of Time toe=Appellant’s Notice of Appeal and Brief, 17 Dece&mnB003.

%50 Order on Motion for Extension of Time, 5 April 2005ee als®Order Granting an Extension of Time for Filing of
Translation of Trial Judgement and Appellant’s Bri23 February 2004; Order Granting an ExtensioTiofie for
Filing of Translation of Trial Judgement and Appeli's Brief, 13 February 2004.

! Notice of Extremely Urgent Motion for Leave to YaBrounds of Appeal, 21 April 2004.

2 Order on Extremely Urgent Motion for Leave to V&younds of Appeal, 22 April 2004.

853 prosecution Urgent Motion for an Extension of Titnd=ile Notice of Appeal, 16 December 2003.

84 Decision on Prosecution Urgent Motion for an Esten of Time to File Notice of Appeal, 17 DecemB603.

855 prosecution Urgent Motion for Acceptance of Prasiea Notice of Appeal Out of Time, 5 January 2004.

8 Decision on Prosecution Urgent Motion for Accepemf Prosecution Notice of Appeal Out of Time, ZSwary
2004.
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B. Assignment of Judges

329. On 10 December 2003 the Presiding Judge oApipeals Chamber assigned the following
Judges to hear the appeal: Judge Theodor MerogeJMdhamed Shahabuddeen, Judge Florence
Mumba, Judge Fausto Pocar, and Judge Inés Monidgabdrtg de Roc&’ Judge Mumba was
designated the Pre-Appeal JudgeOn 31 August 2004, Judge Wolfgang Schomburg wsisr@ed

to replace Judge Merdn®

C. Additional Evidence

330. On 16 February 2004, the Appellant filed a iomotfor the admission of additional
evidenceé®® Finding that the motion constituted an incompkete deficient filing, the Pre-Appeal
Judge ordered the Appellant to file an addenduthéamotion®®* The Appellant filed an addendum
to the motion on 8 March 20642 Finding that the Appellant’s submissions were sfficiently
detailed as to the availability of the additionaidence during trial, the Pre-Appeal Judge ordered
the Appellant to file a detailed explanation of hawd when the Defence obtained the evidence
sought for admission under Rule 115, and whetheh svidence could have been discovered at
trial through the exercise of due diligerf&Finally, on 13 May 2004 the Appellant confiderial
filed a detailed explanation on the availability additional evidenc&* However, the Appeals

Chamber dismissed the request for admission otiaddl evidence on 28 October 2002.

331. On 15 February 2005, the Appellant filed aoedcmotion for the admission of additional

666
€

evidence’”” Finding that this motion was filed out of time out a showing of good cause for the

late filing; that, in any event, the proposed ewitke was available at trial; and that the Appellant

%7 Order of the Presiding Judge Assigning Judge<Darsignating the Pre-Appeal Judge, 10 December 2003.

8 Order of the Presiding Judge Assigning Judge<Darsignating the Pre-Appeal Judge, 10 December 2003.

9 Order of the Presiding Judge Replacing a JudgeGase Before the Appeals Chamber, 31 August 2004.

8% pefence Motion for the Admission of Additional Beince Pursuant to Rule 115 of the Rules of Proeednd
Evidence, 16 February 2004.

€1 Order for the Defence to File Additional EviderineSupport of Defence Motion for the Admission ofiditional
Evidence Pursuant to Rule 115 of the Rules of Rleeeand Evidence, 27 February 2004.

62 Addendum to Defence Motion for Admission of Addital Evidence Pursuant to Rule 115 of the Rules of
Procedure and Evidence and Reply to Prosecutospdese, 8 March 2004.

63 Order for the Defence to File a Detailed Explamaton the Availability of the Additional Evidenceo@ght for
Admission Pursuant to Rule 115 of the Rules of Bdoce and Evidence, 4 May 2004.

84 Defence’s Detailed Explanation on the Availabilif/the Additional Evidence Sought for Admissionruant to
Rule 115 of the Rules of Procedure and EvidenceM&a$ 2004.See alsoDecision on Notice of Leave to File
Extremely Urgent Motion for Permission to SupplemBefence’s Detailed Explanation Filed on May 2402015
June 2004.

8% Decision on Defence Motion for the Admission of diibnal Evidence Pursuant to Rule 115 of the Rués
Procedure and Evidence, 28 October 2004.

8% Defence Motion for the Admission of Additional Beince Pursuant to Rule 115 of the Rules of Proeednd
Evidence, 15 February 2005.
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had failed to demonstrate that had the evidenca hdeitted at trial it would have affected the

verdict, the Appeals Chamber dismisse¥f it.

D. Hearing of the Appeal

332. On 16 November 2004, the Appeals Chamber eddérat the hearing of the appeal take
place on 10 December 208 Because of a medical emergency concerning the Ceathsel’s
spouse and in the absence of a co-counsel, theafp@hamber had to postpone the hediiig.
Pursuant to a Scheduling Order of 17 December 28Ghd an Order Concerning the Hearing of
the Appeal dated 18 February 2085the Appeals Chamber heard the parties’ oral argtsren 7
March 2005 in Arusha, Tanzania. At the close of kearing, the Accused made use of the

opportunity to address the Chamber himself with esoemarks.

87 Decision on Second Defence Motion for the Admissi6 Additional Evidence Pursuant to Rule 155 @ Rules of
Procedure and Evidence, 7 March 2005.

%% Scheduling Order, 16 November 2004.

%9 Order Postponing the Hearing of the Appeal, 7 Drduzs 2004.

670 Scheduling Order, 17 December 2004.

671 Order Concerning the Hearing of the Appeal, 18r&aty 2005.
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U.N. Security Council Resolution 955
S/RES/955 (1994)
Vienna Convention on Consular Relations

Vienna Convention on Consular Relations, 596 U.8l. P61, entered into force 19 March 1967
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