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The Prosecutor v. Edouard KAREMERA , Mathieu NGIRUMPATSE
and Joseph NZIRORERA

Case N° ICTR-98-44

Case History: Edouard Karemera
* Name: KAREMERA
* First name: Edouard
* Date of birth: unknown
* Sex: male
* Nationality: Rwandan

¢ Former Official Function: Minister of Interior of interim Government and Vice-President of
MRND

* Date of Indictment’s Confirmation: 29 August 1998

* Counts: genocide, conspiracy to commit genocide and complicity in genocide, direct and public
incitement to genocide, crimes against humanity and serious violations of Article 3 common to the
1949 Geneva Conventions and of 1977 Additional Protocol 11

* Date and Place of Arrest: 5 June 1998, in Togo
* Date of Transfer: 10 July 1998
* Date of Initial Appearance: 21 March 2005

* Date Trial Began: 19 September 2005 (joint trial, Karemera and al., 3 accused, in progress)
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Case History: Mathieu Ngirumpatse

e Name: NGIRUMPATSE
¢ First Name: Mathieu

¢ Date of Birth: unknown



* Sex: male
* Nationality: Rwandan

* Former Official Function: Director General of the Ministry for Foreign Affairs and President of
MRND

* Date of Indictment’s Confirmation: 6 April 1999

* Counts: genocide, conspiracy to commit genocide and complicity in genocide, crimes against
humanity and serious violations of Article 3 common to the 1949 Geneva Conventions and of 1977
Additional Protocol 11

e Date and Place of Arrest: 11 June 1998, in Mali

* Date of Transfer: 10 July 1998

* Date of Initial Appearance: 21 March 2005

* Date Trial Began: 19 September 2005 (joint trial Karemera and al., 3 accused, in progress)
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Case History: Joseph Nzirorera

* Name: NZIRORERA
e First Name: Joseph

* Date of Birth: 1950

* Sex: male

* Nationality: Rwandan

e Former Official Function: President of the National Assembly and Secretary-General of the
MRND

* Date of Indictment’s Confirmation: 6 April 1999

* Counts: genocide, complicity in genocide, conspiracy to commit genocide, direct and public
incitement to commit genocide, crimes against humanity and serious violations of Article 3 common
to the 1949 Geneva Conventions and of 1977 Additional Protocol 11

¢ Date and Place of Arrest: 5 June 1998, in Benin

* Date of Transfer: 10 July 1998

* Date of Initial Appearance: 21 March 2005

* Pleading: not guilty



* Date Trial Began: 19 September 2005 (joint trial Karemera and al., 3 accused, in progress)

Augustin Bizimana, Félicien Kabuga and Callixte Nzabomina were severed from the original
Indictment in 2003. Since 8 October 2003, Edouard Karemera, Mathieu Ngirumpatse, Joseph
Nzirorera and André Rwamakuba were the remaining co-Accused in the case number ICTR-98-44. On
the 14" February 2005, André Rwamakuba was severed from the file. On the 9" June 2005, a new
indictment was emitted for André Rwamakuba who was consequently severed with the new ICTR
number I[CTR-98-44C.



Order for the Transfer of Detained Witnesses From Rwanda
Rule 90 bis of the Rules of Procedure and Evidence
19 January 2006 (ICTR-98-44-R90bis)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Transfer of detained witness —
Transfer ordered

International Instrument cited :
Rules of Procedure and Evidence, rules 73 (A), 90 bis, 90 bis (A) and 90 bis (B)
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),

SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding, Emile Francis
Short, and Gberdao Gustave Kam (“Chamber”);

BEING SEIZED of the “Requéte du Procureur pour I’émission d’'une ordonnance de transfert de
certains témoins détenus” (“Motion”), pursuant to Rule 90 bis of the Rules of Procedure and Evidence

(“Rules”) filed on 13 December 2005;

CONSIDERING the “Production d’une lettre de la Ministére de la Justice de la République du
Rwanda”, filed on 17 January 2006 ;

NOTING the resumption of the present trial scheduled on 13 February 2006;
NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rules as follows:
Introduction
1. The Prosecution requests the Chamber, pursuant to Rule 90 bis of the Rules, to order the
temporary transfer of Witnesses with the pseudonyms HH, UB and AWB from Rwanda, where they
are currently detained, to the United Nations Detention Unit (UNDF) in Arusha, Tanzania, so that they
can testify in the present case.
Deliberations
2. Rule 90 bis (A) of the Rules gives the Chamber power to make an order to transfer a detained

person to the Detention Unit of the Tribunal if his or her presence has been requested. Rule 90 bis (B)
lays out the conditions to be met, as shown by the applicant, before such an order can be made:

@) The presence of the detained witness is not required for any criminal proceedings in
progress in the territory of the requested State during the period the witness is required by
the Tribunal;

(i1) Transfer of the witness does not extend the period of his detention as foreseen by the

requested State;

3. The Prosecution has exhibited a letter from the Minister of Justice in Rwanda dated 12 January
2006 confirming the availability of Witnesses HH, UB, AWB, to testify during the indicated period of
the upcoming trial session, which is from 13 February 2006 to 17 March 2006. The Chamber is



therefore satisfied that these witnesses are not required for criminal proceedings in Rwanda during that
time and that the witnesses’ presence at the Tribunal does not extend the period of their detention in
Rwanda.

FOR THE ABOVE REASONS, THE CHAMBER

I. ORDERS the Registar, pursuant to Rule 90 bis of the Rules, to temporarily transfer Detained
Witnesses known by the pseudonyms HH, UB and AWB to the UNDF facility in Arusha, at an
appropriate time prior to their scheduled dates to testify. Their return travel to Rwanda should
be facilitated as soon as practically possible for each witness after the individual’s testimony has
ended.

IT. REQUESTS the Governments of Rwanda and Tanzania to cooperate with the Registrar in the
implementation of this Order.

III. REQUESTS the Registrar to cooperate with the authorities of the Governments of Rwanda
and Tanzania; Ensure proper conduct during transfer and during detention of the witnesses at
the UNDF; Inform the Chamber of any changes in the conditions of detention determined by the
Rwanda authorities and which may affect the length of stay in Arusha.

Arusha, 19 January 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam
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Second Order for the Transfer of Detained Witnesses from Rwanda
Rule 90 bis of the Rules of Procedure and Evidence
20 January 2006 (ICTR-98-44-R90bis)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Transfer of detained witness,
Letter from the Minister of Justice of Rwanda confirming the availability of requested Witnesses —
Transfer ordered

International Instrument cited :

Rules of Procedure and Evidence, rules 73 (A), 90 bis (A) and 90 bis (B)

International Case cited :

I.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph
Nzirorera, Order for the Transfer of Detained Witnesses from Rwanda, 19 January 2006 (ICTR-98-44)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),

SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding, Emile Francis
Short, and Gberdao Gustave Kam (“Chamber”);



BEING SEIZED of the “Requéte du Procureur pour I’émission d’'une ordonnance de transfert de
certains témoins détenus” (“Motion”), pursuant to Rule 90 bis of the Rules of Procedure and Evidence
(“Rules”), filed on 13 December 2005;

CONSIDERING the “Production d’une lettre de la Ministere de la Justice de la République du
Rwanda”, filed on 17 January 2006 ;

CONSIDERING the “Dépo6t d’information supplémentaire re : Requéte du Procureur en vertu de
I’article 90 bis du Réglement de procédure et de preuve”, filed on 19 January 2006.

NOTING the resumption of the present trial scheduled on 13 February 2006;
NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rules as follows:
Introduction

1. The Prosecution requests the Chamber, pursuant to Rule 90 bis of the Rules, to order the
temporary transfer of Witnesses with the pseudonyms ALG, GFA and GBU from Rwanda, where they
are currently detained witnesses on provisional release, to the United Nations Detention Unit (UNDF)
in Arusha, Tanzania, so that they can testify in the present case.

Deliberations

2. Rule 90 bis (A) of the Rules gives the Chamber power to make an order to transfer a detained
person to the Detention Unit of the Tribunal if his or her presence has been requested. Rule 90 bis (B)
lays out the conditions to be met, as shown by the applicant, before such an order can be made:

(i) The presence of the detained witness is not required for any criminal proceedings in progress
in the territory of the requested State during the period the witness is required by the Tribunal;

(i) Transfer of the witness does not extend the period of his detention as foreseen by the
requested State;

3. The Prosecution has exhibited a letter from the Minister of Justice in Rwanda dated 12 January
2006 confirming the availability of Witnesses ALG, GFA and GBU, to testify during the indicated
period of the upcoming trial session, which is from 13 February 2006 to 17 March 2006. The Chamber
is therefore satisfied that these witnesses are not required for criminal proceedings in Rwanda during
that time and that the witnesses’ presence at the Tribunal does not extend the period of their detention
in Rwanda.

4. With regards to the Prosecution’s information that Witness UB is already in Arusha to testify in
another case, the Chamber notes its prior decision in this case which already allowed for the transfer of
Witness UB to Arusha.' As a result, the Chamber grants the extension requested for Witness UB’s to
remain in Arusha until the end of the individual’s testimony in the present case.

FOR THE ABOVE REASONS, THE CHAMBER

I. ORDERS the Registar, pursuant to Rule 90 bis of the Rules, to temporarily transfer detained
witnesses on provisional release in Rwanda known by the pseudonyms ALG, GFA and GBU to the
UNDF facility in Arusha, at an appropriate time prior to their scheduled dates to testify. Their return
travel to Rwanda should be facilitated as soon as practically possible for each witness after the
individual’s testimony has ended.

' Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-R90bis, Order for the
Transfer of Detained Witnesses from Rwanda (TC), 19 January 2006.



II. REQUESTS the Governments of Rwanda and Tanzania to cooperate with the Registrar in the
implementation of this Order.

ITII. REQUESTS the Registrar to cooperate with the authorities of the Governments of Rwanda and
Tanzania; Ensure proper conduct during transfer and during detention of the witnesses at the UNDF;
Inform the Chamber of any changes in the conditions of detention determined by the Rwanda
authorities and which may affect the length of stay in Arusha.

IV. GRANTS the extension requested for Witness UB to remain in Arusha until the end of the
individual’s testimony in the present case.

Arusha, 20 January 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam
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Decision on Request for Extension of Time
27 January 2006 (ICTR-98-44-A)

(Original : English)
Appeals Chamber

Judges : Mohamed Shahabuddeen, Presiding Judge ; Mehmet Giiney ; Liu Daqun ; Theodor Meron
; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of time, Showing of
good cause : Missing of French translations — Motion granted

International Instrument cited :
Rules of Procedure and Evidence, rule 116 (B)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States, between 1 January 1994 and 31
December 1994 (“Appeals Chamber” and “International Tribunal”, respectively) is seized of the
“Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (Rule 73 (C))”, filed by the
Prosecution on 9 December 2005 (“Prosecution’s Interlocutory Appeal”). The Appeals Chamber is
also presently seized of the “Requéte de M. Ngirumpatse aux fins d’extension du délai de réponse sur
le ‘Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice’”, filed on 16 December 2005 by
the accused Mathieu Ngirumpatse (“Request” and “Accused”, respectively).

2. In the Request, the Accused explains that he has not yet received French translations of several
documents initially filed in English: the Prosecution’s request for judicial notice filed before the Trial
Chamber;' the responses of his co-accused to the judicial notice request and the Prosecution’s reply;
the Trial Chamber’s Decision on Prosecution Motion for Judicial Notice (“Impugned Decision”, filed
on 9 November 2005); the Prosecution’s request for certification of that decision for interlocutory
appeal; the responses of his co-accused to the certification request and the Prosecution’s reply; the
Prosecution’s Interlocutory Appeal; and the response of his co-accused to the Prosecution’s

! Motion for Judicial Notice of Facts of Common Knowledge and Adjudicated Facts, 30 June 2005.



Interlocutory Appeal. He requests those translations and asks for an extension in the deadline for filing
his response to the Prosecution’s Interlocutory Appeal.

3. Rule 116 of the Rules of Procedure and Evidence of the International Tribunal allows for
extensions of time upon a showing of good cause, and paragraph (B) of that Rule specifically provides
that where

“the ability of the accused to make full answer and Defence depends on the availability of a
decision in an official language other than that in which it was originally issued, that
circumstance shall be taken into account as a good cause”.

4. Counsel to the Accused operates in French and not in English. It is clear that, in order to be able
to make a full answer to the Prosecution’s Interlocutory Appeal, he needs access to French translations
both of that Appeal itself and of the Impugned Decision from which the Prosecution is appealing. His
present lack of access to these translations constitutes good cause for a reasonable delay in filing his
response to the Prosecution’s Interlocutory Appeal.

5. The Accused has not demonstrated that access to translations of the other documents he requests
— namely, the filings of the various parties before the Trial Chamber on the judicial notice and
certification issues, as well as his co-accused’s filing before the Appeals Chamber — is necessary to
enable him to prepare his response to the Prosecution’s Interlocutory Appeal, or that lack of access to
them otherwise constitutes good cause for a delay in filing his response. The Impugned Decision, as
well the Trial Chamber’s Certification of Appeal Concerning Judicial Notice (“Certification
Decision”, filed on 2 December 2005), summarize and decide upon the arguments set forth by the
parties in their filings before the Trial Chamber, and provide all the necessary information to enable
the Accused to complete his response. For this reason, and because there may be some dispute as to
the scope of the certification for interlocutory appeal,’ the Appeals Chamber will direct the Registry to
ensure that the Certification Decision is translated, even though it was not specifically requested by the
Accused. As to the filing of his co-accused Mr. Nzirorera on appeal, at least under the present
circumstances, in order to prepare his own response it is not necessary for the Accused to review the
responses of his co-accused. Ordinarily, those responses would have been due on the same day, and so
it cannot be said that either co-accused is entitled to read the response of the other before preparing his
own.

6. Although a reasonable extension of time is merited, the Accused has not justified his request for
17 days beyond the filing of the requested translations. Responses to interlocutory appeals are
ordinarily due within 10 days of the appeal’s filing,* so 10 days should be adequate time to enable the
Accused to prepare his response after he has the necessary translations. The Appellant argues that he is
entitled to a longer delay as compensation for delays to which he should have been entitled in the
proceedings before the Trial Chamber, in light of the fact that he did not have the translations he
needed at that stage.” This argument does not amount to good cause. It is a moot point at this stage
whether the Accused should have had access to the translations during the briefing process before the
Trial Chamber, and/or whether he should have received extensions of time at that stage. Even if the
Trial Chamber had erred in those respects, its error could not be corrected by an extension of time
being granted now.

2 Request, para. 14.

* One of the co-accused has requested that some of the Prosecution’s arguments on appeal be dismissed for exceeding the
scope of the certification. See Joseph Nzirorera’s Motion to Dismiss Issues of Interlocutory Appeal for Which Certification
Was Not Granted, 13 December 2005.

4 Practice Direction on Procedure for the Filing of Written Submissions in Appeal Proceedings Before the International
Tribunal, part II (2) (applying this time limit in appeals as of right); ibid part III (2) (applying the same time limit in appeals
granted by leave of the Appeals Chamber); ibid part I (applying the rules set forth by parts II and Il mutatis mutandis in
other interlocutory appeals).

° Request, para. 14.



7. Counsel to co-accused Edouard Karemera also operate in French, and Mr. Karemera’s failure to
file a timely response to the Prosecution’s Interlocutory Appeal may also be excused on the basis that
the defence lacked access to necessary translations. Although Mr. Karemera has not filed a request for
an extension of time, it is in the interests of justice to permit him to benefit from the extension being
granted to Mr. Ngirumpatse, if he should choose to file a response.

8. For the foregoing reasons, the Request of the Accused is GRANTED in part. The Registry is
DIRECTED to provide to the Accused and his co-accused, on an urgent basis, French translations of
the Impugned Decision, the Certification Decision, the Prosecution’s Interlocutory Appeal including
its annexes, and the present decision. Starting from the date at which the last of these four translated
documents is transmitted to the Accused as well as his co-accused Mr. Karemera, they will be
permitted 10 days to file their responses to the Prosecution’s Interlocutory Appeal.

Done 27 January 2006, At The Hague, The Netherlands.

[Signed] : Mohamed Shahabuddeen
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Order on Filing of Expert Report of Charles Ntampaka
Rule 54 of the Rules of Procedure and Evidence
31 January 2006 (ICTR-98-44-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of time, Expert report
no completed — Prosecution ordered to provide the Chamber and the Defence of each of the Accused
with a formal statement from Expert Witness

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

SITTING as Trial Chamber III, composed of Judges Dennis C M. Byron, Presiding, Emile Francis
Short and Gberdao Gustave Kam (the “Chamber”) pursuant to Rule 54 of the Rules of Procedure and
Evidence (the “Rules”™);

NOTING the “Prosecutor’s Notice of Delay in Filing Expert Report of Charles Ntampaka,” filed
on 19 December 2005 (the “Prosecutor’s Notice”) and Joseph Nzirorera’s “Second Motion to Exclude
Testimony of Charles Ntampaka,” filed on 20 December 2005 (“Nzirorera’s Motion”);

NOTING the previous Decisions of this Chamber concerning the disclosure of the Report of Expert
Witness Charles Ntampaka, dated 16 May 2005, 9 September 2005 and 12 December 2005,
respectively, as well as this Chamber’s “Order on Filing of Expert Report of André Guichaoua,” dated
15 December 2005.

Introduction

1. On 16 May 2005, the Chamber ordered the Prosecution to disclose the statements of all expert
witnesses the Prosecution intended to call to testify to the Chamber, and to the Defence of each of the

10



Accused, by 15 August 2005." In case of default of disclosure, the Prosecutor was ordered to provide
the Chamber and the Defence with reasons and to indicate the revised date by which the disclosure
would occur.

2. On 9 September 2005, being satisfied with the explanations provided by the Prosecution in its
request for more time to fulfill its disclosure obligation; under Rule 94 bis (A) of the Rules, the
Chamber granted the Prosecution’s application For an extension of time to disclose the Expert Report
of Mr. Charles Ntampaka.* The revised date — which date was proposed by the Prosecution — was 25
November 2005.

3. In its Decision of 12 December 2005, concerning a Motion by the Prosecution seeking a further
extension of time for the disclosure of Mr. Ntampaka’s Report, this Chamber extended the deadline
for disclosure once more to 19 December 2005.° In that Decision, the Chamber also rejected an
application, brought by the Defence for Nzirorera, to exclude Mr. Ntampaka’s testimony in its entirety
as a result of the delay.

4. On 19 December 2005, the Prosecution filed a further Notice of Delay concerning the disclosure
of the Expert Report of Charles Ntampaka, seeking an extension of time to 28 February 2005. In its
Notice, the reasons given by the Prosecution for Mr. Ntampaka’s inability to complete his report
within the timeframe stipulated relate to the Witness’ competing professional commitments,
administrative delays relating to the Witness’ negotiation of a contract with the Tribunal, as well as
difficulties in communication between the trial team and the Witness. The Prosecutor submits that “a
further extension of time is requested until the end of February by which time the Prosecutor has been
assured the report will be ready.”* The Notice does not exhibit any correspondence between the
Prosecution and the Witness concerning this issue.

5. As a result of the Prosecution’s Notice of Delay, the Defence for Nzirorera filed a Motion to
exclude the testimony of Professor Ntampaka in its entirety.

Deliberations

6. The Chamber notes that a significant period of time has lapsed since the date of this Chamber’s
first order for disclosure of the statement in question — 15 August 2005 — and the disclosure date now
proposed by the Prosecutor — 28 February 2006. Further, this is the third request by the Prosecution for
an extension of time in relation to the disclosure of the Expert Report of this Witness. Additionally,
the Prosecution has made several requests for extensions of time in the deadlines for disclosure of
expert witness report; set down by this Chamber. Notably, an application by the Prosecution for an
extension of time in the deadline for the disclosure of the report of Expert Witness André Guicahoua is
currently pending before this Chamber.

7. The Chamber is not satisfied, in the absence of a statement from the Expert Witness himself, that
an extension of time is warranted, or that, if granted, the Witness would be in a position to comply
with the order made by the Chamber. The Chamber recalls its Order of 15 December 2005 concerning
the Prosecution’s request for an extension of time in the deadline for the disclosure of the report of
Expert Witness André Guicahoua which required a statement to be provided by the Witness himself,
proposing a new deadline. The Chamber considers that a similar course of action is appropriate with
respect to the delay in the disclosure of the report of Expert Witness Charles Ntampaka, following
which the Chamber will be in a better position to rule on both the Prosecution and Defence Motions.

' Prosecutor v. Edouard Karemera et al, Decision on Joseph Nzirorera’s Motion for Deadline for Filing of Reports of
Experts (TC), 16 May 2005.

% Prosecutor v. Edouard Karemera et al., Decision on Prosecutor’s Notice of Delay in Filing Expert Reports and Request for
Additional Time to Comply with the Chamber Decision of 16 May 2005 (TC), 9 September 2005.

* Prosecutor v. Edouard Karemera et al., Decision on Prosecution Request for Additional Time to File Expert Report and
Joseph Nzirorera’s Motion to Exclude Testimony of Charles Ntampaka, 12 December 2005.

* At paragraph 11 of the Prosecutor’s Notice.
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FOR THOSE REASONS

THE CHAMBER

ORDERS the Prosecution to provide, by Monday 6 February 2006, the Chamber and the
Defence of each of the Accused with a formal statement from Expert Witness Charles
Ntampaka outlining the reasons for the further delay in the disclosure of his report and
indicating the exact date by which he will be able to furnish the Prosecution with his report.

Arusha, 31 January 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Order for the Registrar’s Submission on the Defence Motion for Order Concerning
Unlawful Disclosure of Confidential Ex Parte Defence Filing and for Stay of
Proceedings
Rules 33 (B) and 54 of the Rules of Procedure and Evidence
1 February 2006 (ICTR-98-44-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Registrar’s responsibility to
transmit documents to the appropriate parties — Request to the Registrar to make a submission relating
to the disclosure as well as future steps it will take to prevent its recurrence

International Instrument cited :

Rules of Procedure and Evidence, rules 33 (B) and 54

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),

SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding, Emile Francis
Short, and Gberdao Gustave Kam (“Chamber”);

BEING SEIZED of the “Motion for Order Concerning Unlawful Disclosure of Confidential Ex
Parte Defence Filing and for Stay of Proceedings” (“Motion”), filed by the Defence for Joseph
Nzirorera (“Defence”) on 30 January 2006;

NOTING “Joseph Nzirorera’s Ex Parte Motion for Order for Interview of Defence Witness NZ1”
and “Ex Parte Annex to Joseph Nzirorera’s Ex Parte Motion for Order for Interview of Defence
Witness NZ1” (“Ex Parte Annex”), filed on 23 January 2006 and the Prosecution’s Response thereto
filed on 26 January 2006;

NOTING that in its Motion, the Defence alleges that the Registrar improperly disclosed the Ex
Parte Annex to the Prosecution;
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CONSIDERING that the Registrar has the responsibility to transmit documents to the appropriate
parties;

RECALLING Rule 33 (B) of the Rules of Procedure and Evidence (“Rules”) providing for the
Registrar,

“in the execution of his functions, [...] [to] make oral or written representations to Chambers on
any issue arising in the context of a specific case which affects or may affect the discharge of
such functions, including that of implementing judicial decisions, with notice to the parties
where necessary”;

and Rule 54 of the Rules giving power to a Judge or a Trial Chamber to “issue such orders [...] as
may be necessary [...] for the preparation or conduct of the trial”;

FOR THE ABOVE REASONS, THE CHAMBER

HEREBY REQUESTS the Registrar pursuant to Rule 33 (B) of the Rules to make a submission
including the circumstances surrounding the disclosure, as well as future steps it will take to prevent
its recurrence, no later than 3 February 2006.

Arusha, 1 February 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Prosecutor’s Notice of Delay in Filing Expert Report of Professor
André Guichaoua ; Defence Motion to Exclude the Witness’ Testimony ; and Trial
Chamber’s Order to Show Cause
Article 20 of the Statute and Rules 46 (A) and 94 bis (A) of the Rules of Procedure
and Evidence
1 February 2006 (ICTR-98-44-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of Time, Competing
professional obligations of the witness, Health problems of the Accused, Delay caused by the
Prosecutor’s office dispatching documents, Request granted — Exclusion of Evidence, Failure of the
Prosecutor to comply with the Trial Chamber’s order for disclosure, Exclusion of evidence is at the
extreme end of a scale of measures available to the Chamber in addressing delay in disclosure,
Request denied — Power of the Trial Chamber to impose sanctions against a Counsel if his conduct
remains offensive or abusive despite warnings or obstructs the proceedings or is otherwise contrary to
the interests of justice — Motion partially granted

International Instruments cited :

Rules of Procedure and Evidence, rules 46 (A), 73 (A), 94 bis (A) and 115 ; Statute, art. 20

International Case cited :
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[.C.T.R. : Trial Chamber, The Prosecutor v. André Ntagerura et al., Decision on Prosecution
Motion for Admission of Additional Evidence, 10 December 2004 (ICTR-99-46)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,
Emile Francis Short and Gberdao Gustave Kam (the “Chamber”);

BEING SEIZED of the “Prosecutor’s Notice of Delay in Filing Expert Report of Professor André
Guichaoua and Request for Additional Time to Comply with the Trial Chamber Decision of 8
November 2005,” filed on 8 December 2005 (the “Notice of Delay”).

CONSIDERING Joseph Nzirorera’s “Motion to Exclude Testimony of André Guichaoua,” filed on
13 December 2005 (“Nzirorera’s Motion) and the Prosecutor’s Response thereto, filed on 14
December 2005 (the “Prosecutor’s Response”);

NOTING this Chamber’s “Order on Filing of Expert Report of André Guichaoua,” dated 15
December 2005 (the “Order to Show Cause™);

CONSIDERING ALSO the Prosecutor’s Responsive and Supplementary Filings, annexing
correspondence from Professor André Guichaoua, filed on 3, 4 and 19 January 2006, respectively, as
well as the Prosecutor’s Responsive Filing to the Trial Chamber’s Order to Show Cause, filed on 9
January 2006;

HEREBY DECIDES the Motion pursuant to Rule 73 (A) of the Rules of Procedure and Evidence
(the “Rules”).

Introduction

1. On 16 May 2005, the Chamber ordered the Prosecution to disclose the statements of all expert
witnesses the Prosecution intended to call to testify to the Chamber, and to the Defence of each of the
Accused, by 15 August 2005." In case of default of disclosure, the Prosecutor was ordered to provide
the Chamber and the Defence with reasons and to indicate the revised date by which the disclosure
would occur.

2. On 9 September 2005, being satisfied with the explanations provided by the Prosecution in its
request for more time to fulfill its disclosure obligations under Rule 94 bis (A) of the Rules, the
Chamber granted the Prosecution’s application for an extension of time to disclose the Expert Report
of Mr. André Guichaoua.” The revised date — which date was proposed by the Prosecution — was 25
November 2005.

3. On 8 November 2005, the Chamber granted the Prosecution’s application for an extension of
time to disclose the Expert Report of Mr. André Guichaoua, in part.’ On this occasion, the extension of
time had been sought on medical grounds. The Chamber, however, noted that the available materials
did not disclose the need for an extension of time of the length sought by the Prosecution.*
Accordingly, the new deadline for disclosure ordered was 12 December 2005.

' Prosecutor v. Edouard Karemera et. al, Decision on Joseph Nzirorera’s Motion for Deadline for Filing of Reports of
Experts (TC), 16 May 2005.

% Prosecutor v. Edouard Karemera et. al, Decision on Prosecutor’s Notice of Delay in Filing Expert Reports and Request for
Additional Time to Comply with the Chamber Decision of 16 May 2005 (TC), 9 September 2005.

3 Prosecutor v. Edouard Karemera et. al, Decision Granting Extension of Time to File Prosecution Expert Report (TC), 8
November 2005.

* The Prosecution sought an extension of time to 6 January 2006.
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4. On 8 December 2005, the Prosecutor filed a further Notice of Delay in relation to the Expert
Report of Professor Guichaoua, requesting additional time to comply with the Chamber’s Decision of
8 November 2005.

5. As a result of this application, the Defence for Nzirorera filed a Motion seeking the exclusion of
Mr. Guichaoua’s testimony on the basis of the further delay.

6. The Chamber was not satisfied, on the basis of the Prosecution’s submissions, that a further
extension of time should be granted. In that regard, on 15 December 2005, and as a result of the
Prosecution’s repeated requests for extensions of time in the filing of its expert witness statements
under Rule 94 bis (A), the Chamber ordered that further information be provided directly by Expert
Witness André Guichaoua in order for the Chamber to rule on both the Prosecution and Defence
Motions. The deadline for compliance with the Order was 2 January 2006 (the “first Order”). Further,
and in light of the Prosecution’s repetitive failures to comply with the Chamber’s deadlines, the
Chamber ordered that the Prosecution should explain why a warning under Rule 46 of the Rules was
not warranted (the “second Order”).

7. This Decision, therefore, will address three questions flowing from the Prosecution’s Notice of
Delay, Nzirorera’s Motion and the Chamber’s first and second Orders of 15 December 2005. Firstly,
should the Chamber now grant the extension of time requested by the Prosecution? If not, then should
the Defence Motion to exclude the Witness’ testimony in its entirety be granted? Lastly, has the
Prosecution succeeded in showing why a warning under Rule 46 of the Rules is not warranted?

Discussion
Extension of Time and Exclusion of Evidence

8. With respect to the Chamber’s first Order, the Prosecutor filed three documents dated 3, 4 and 19
January 2006, respectively, annexing email correspondence between the Prosecution and Mr.
Guichaoua. Those emails outlined the competing professional obligations the Witness had faced at the
end of the 2005 calendar year, as well as health problems he had had, and his obligations to attend a
research mission in Africa in late 2005. Mr. Guichaoua also said that there had been some delay
caused by the Prosecutor’s office dispatching documents to him later than anticipated. Further, the
Witness advised of the death of his father in late December 2005 and the impact that it had had on his
work schedule. The Witness advised that he would not be able to submit his report until 20 February
2006 and that he expected to be in Arusha from 15 February 2006 for the purposes of testifying in
another case before the Tribunal.

9. The Chamber is now satisfied, on the basis of all of the available material, that a further
extension of time — to 20 February 2006 — should be granted. The Chamber notes that the Witness has
not been able to comply with the deadline previously set forth by the Chamber for a number of
reasons, both personal and professional. The Chamber also notes that, but for the Witness’ reference to
the Prosecution’s late dispatch of certain documents, it does not appear that this further delay is
attributable to the Prosecution’s conduct. Despite this fact, however, the Chamber directs the
Prosecution to take all necessary measures to ensure that the Witness is able to complete his Report in
enough time for the Prosecution to comply with the Chamber’s new order for disclosure.

10. In his separate Motion for the exclusion of Professor Guichaoua’s testimony, Nzirorera
submitted that, when a party fails to disclose by a date set by the Trial Chamber, the evidence should
be excluded unless the Prosecution can show due diligence for its failure to comply with the Trial
Chamber’s order. This, the Defence submitted, is the standard set by the Appeals Chamber when
deciding whether to consider evidence not produced on time pursuant to Rule 115.° In the Defence’s
submission, the Prosecution had failed to meet the standard for reconsideration of the Trial Chamber’s

% Prosecutor v. Ntagerura et. al., Decision on Prosecution Motion for Admission of Additional Evidence, para. 9.
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Decision of 8 November 2005, the only new consideration being that Professor Guichaoua had
unilaterally decided not to complete his report on time.

11. It must follow, in light of the Chamber granting the Prosecution’s request for a further
extension of time, that the application for exclusion of evidence should be rejected. The Chamber also
considers that, at this stage in the proceedings, it cannot be said that granting this further extension of
time will offend the rights of the Accused guaranteed under Article 20 of the Statute. It must also be
noted that the Chamber has the ability to manage the trial to ensure that a delay in disclosure will not
manifest in unfairness to the Accused. If, when the Witness is called to testify, the Chamber is of the
view that the Accused has still not had enough time to prepare or investigate and that this has resulted
in unfairness to the Accused, it will then be open to the Chamber to consider exclusion of the Witness’
evidence. It is clear that the exclusion of evidence is at the extreme end of a scale of measures
available to the Chamber in addressing delay in disclosure. Consequently, the application for
exclusion, at this stage in the proceedings, must be rejected.

Order to Show Cause

12. In response to the Chamber’s second Order, the Prosecutor submits that no warning should be
issued under Rule 46 (A). The Prosecutor contends that delays in filing expert reports are not wholly
within his control and that his past submissions concerning deadlines and delays were made on the
basis of the best available information at the time, and in good faith. He further submits that the delays
were not deliberate or negligent and do not reflect a lack of respect for the authority of the Trial
Chamber.

13. Rule 46 (A) of the Rules provides that a Chamber may, after a warning, impose sanctions
against a Counsel if, in its opinion, his conduct remains offensive or abusive or obstructs the
proceedings, or is otherwise contrary to the interests of justice. The Chamber is satisfied on the basis
of the Prosecution’s submissions and the available material that sufficient cause has been shown as to
why a warning should not, at this stage, be administered under Rule 46 (A). In particular, the Chamber
has had regard to the Prosecutor’s submission that previous deadlines sought by the Prosecutor have
been sought on the basis of the material available to him at the time and that his previous applications
for extensions of time have been made in good faith. Whilst the Chamber also notes the reasons
advanced by the Witness for the delay in finalising his report, the Chamber wishes to make clear to
both the Prosecution and the Witness that any further request for an extension of time will be met with
the utmost disapproval. In this regard, the Chamber directs the Prosecutor to take concrete steps to
ensure that the Witness complies with his undertaking to submit the report by 28 February 2006. To
this end, the Chamber is also of the view that a copy of this Decision should be served upon the
Witness.

FOR THOSE REASONS

THE CHAMBER

I. GRANTS the Prosecution’s Motion for an extension of time in relation to the disclosure of
the statement of Expert Witness André Guichaoua;

II. ORDERS:

a. That the said statement be disclosed to the Defence of each of the Accused and to the
Chamber by 28 February 2006; and

b. That the Registry serve a copy of this Decision upon Expert Witness André Guichaoua as
soon as practicable; and

ITII. DENIES Joseph Nzirorera’s “Motion to Exclude Testimony of André Guichaoua” in its
entirety.
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Arusha, 1 February 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Defence Motion for Issuance of Subpoena to Witness T
Rule 54 of the Rules of Procedure and Evidence
2 February 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Issuance of subpoena, Witnesses
to a crime are neither the property of the Prosecution or the Defence, Requirements to be met for a
subpoena to be issued : demonstration of the service to the overall interests of the criminal process not
satisfying, Subpoena is a tool which carries serious repercussions — Motion denied

International Instrument cited :
Rules of Procedure and Evidence, rule 54
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Request for
Subpoena of Major General Yaache and Cooperation of the Republic of Ghana, 23 June 2004 (ICTR-
98-41) ; Trial Chamber, The Prosecutor v. Aloys Simba, Decision on the Defence Request for a
Subpoena for Witness SHB, 7 February 2005 (ICTR-2001-765

I.C.T.Y.: Appeals Chamber, The Prosecutor v. Radislav Krsti¢, Decision on Application for
subpoenas, 1 July 2003 (IT-98-33) ; Appeals Chamber, The Prosecutor v. Mile Mrksi¢, Appeal
Chamber Decision on Defence Interlocutory Appeal on Communication with Potential Witnesses of
the Opposite Party, 30 July 2003 (IT-95-13/1) ; Appeals Chamber, The Prosecutor v. Sejér Halilovié,
Decision on Issuance of Subpoenas, 21 June 2004 (IT-01-48)

Introduction

1. The trial in this case started on 19 September 2005. The second trial session is scheduled to
begin on 13 February 2006 with the continuation of the Prosecution’s case. Trial Chamber III is seized
of Joseph Nzirorera’s Motion for Issuance of Subpoena to Witness T', the Prosecutor’s Response” and
Nzirorera’s Reply brief’. Witness T is listed as a Prosecution witness who has been granted special
protective measures by the Chamber.* Counsel for Joseph Nzirorera wishes to have an interview with
Witness T prior to his appearance for testimony, but Witness T has refused to meet him. As a result,
Joseph Nzirorera filed this Motion requesting the Chamber to issue a subpoena to Witness T for such
an interview.

' Motion for Issuance of Subpoena to Witness «T, filed by Joseph Nzirorera on 30 November 2005.

% Filed on 5 December 2005.

® Filed on 7 December 2005.

* Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-PT, Decision on the
Prosecutor’s Motion for Special Protective Measures for Witnesses G and T (TC) (Confidential), 14 September 2005.
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Discussion

2. Nzirorera claims that the requested interview with Witness T will allow him to properly prepare
his case because he expects to elicit testimony from Witness T concerning a large number of speeches
and interviews broadcast on the radio during the events in Rwanda in April-July 1994. Nzirorera
argues that the meeting will allow him to sufficiently prepare for an effective cross-examination,
which facilitates the equality of arms, and will alleviate unnecessary consumption of trial time. He
also wishes to go beyond the scope of cross-examination to learn of information that Witness T may
have regarding additional speeches and public statements not already on the record or in Witness T’s
statements. As such, he believes that a subpoena should be granted. To support his Motion, Nzirorera
relies on the Appeals Chamber decision in the Halilovic case.” The Prosecution opposes the Motion.

3. The Appeals Chamber has stated that witnesses to a crime are neither the property of the
Prosecution or the Defence, such that both sides have an equal opportunity to interview them. If the
witness refuses to grant a request for an interview, either party may apply to the Chamber for
appropriate relief pursuant to Rule 54 of the Rules of Procedure and Evidence;® which provides a
Judge or a Trial Chamber with the power to issue a subpoena “for the purposes of an investigation or
for the preparation or conduct of the trial.” This includes the authority to

“require a prospective witness to attend at a nominated place and time in order to be interviewed
by the Defence where that attendance is necessary for the preparation or conduct of the trial™”

so that ultimately the trial is informed and fair.?

4. Subpoenas are not to be issued lightly and must therefore satisfy, several requirements.’ The
requesting party must first demonstrate that it has made reasonable attempts to obtain the voluntary
cooperation of the witness and of other third parties who may be involved; that the witness’ expected
testimony is necessary and appropriate for the conduct of the proceedings; and that the prospective
witness can materially assist its case.”” Further considerations for the issuance of a subpoena include
the reasonable likelihood that an order would produce the degree of cooperation needed for the
Defence to interview the witness, and that the purpose of the interview goes beyond the scope of
cross-examination.' Finally, as the Appeals Chamber stated in the Halilovic case, the use of
subpoenas as a judicial power to compel must be balanced with the need to serve the overall interests
of the criminal process."

5. The Chamber notes that Nzirorera has attempted to obtain Witness T’s cooperation through the
appropriate channels, and that both parties agree on the importance of Witness T’s testimony in this
case. However, the Chamber is of the view that Nzirorera has not adequately demonstrated that such a
meeting will materially assist this case, and the Chamber does not find that such a meeting is
necessary and appropriate for the conduct of the proceedings. The Chamber observes that Witness T
met voluntarily with Counsel for Nzirorera on two occasions before he agreed to testify for the
Prosecution. The Chamber expects that such meetings would have provided sufficient opportunity to
gather any information necessary to materially assist his case. Furthermore, lengthy witness statements
and documents concerning Witness T have already been disclosed and the witness has already testified
in other trials before this Tribunal.

3 Prosecutor v. Sefer Halilovic, Case N°IT-01-48-AR73, Decision on the Issuance of Subpoenas (AC), 21 June 2004.

% Prosecutor v. Mile Mrksic, Case N°IT-95-1311-AR73, Decision on Defense Interlocutory Appeal on Communication with
Potential Witnesses of the Opposite Party (AC), 30 July 2003, Section III (b).

" Prosecutor v. Radislav Krstic, Case N°IT-98-33-A, Decision on Application for Subpoenas (AC), 1 July 2003, para. 10.

8 Halilovic Decision, para. 7.

? See, for example, Prosecutor v. Aloys Simba, Case N°ICTR-01-76-T, Decision on the Defence Request for a Subpoena for
Witness SHB (TC), 7 February 2005, para. 3; Prosecutor v. Theoneste Bagosora, Gratien Kabiligi, Aloys Ntabakuze, Anatole
Nsengiyumva, Case N°98-41-T, Decision on Request for Subpoena ofMajor General Yaache and Cooperation of the Republic
of Ghana (TC), 23 June 2004, para. 4; Krstic Decision, para. 17.

10 [d

" Krstic Decision, para. 17, Halilovic Decision, para. 14.

"2 Halilovic Decision, para. 10.
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6. Although the Chamber appreciates that Nzirorera has suggested ways to improve the efficiency
of trial time, the Chamber does not agree that a subpoena, a tool which carries serious repercussions,"
is required to achieve such efficiency.

7. Consequently, having evaluated the particular circumstances of the case, the Chamber is of the
view that the overall interests of the criminal process would not be served by an order issuing a
subpoena for Nzirorera to meet with Witness T.

FOR THOSE REASONS THE CHAMBER

DENIES the Defence Motion in its entirety.

Arusha, 8 February 2006, done in English.

[Signed]: Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

13 Mrksic Decision, Section III (b); Halilovic Decision, paras. 6 and 10.
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kskosk

Decision Granting Extension of Time to Reply to the Prosecution’s Response to
Nrzirorera’s Ex Parte Motion for Order for Interview of Defence Witness NZ1
2 February 2006 (ICTR-98-44-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam
Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of time
International Case cited :

[.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera et al., Order for the Registrar’s
Submission on the Defence Motion for Order Concerning Unlawful Disclosure of Confidential Ex
Parte Defence Filing and for Stay of Proceedings, 1 February 2006 (ICTR-98-44)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),

SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding, Emile Francis
Short, and Gberdao Gustave Kam (“Chamber’);

BEING SEIZED of “Joseph Nzirorera’s Motion for Extension of time to File Reply to Prosecutor’s
Response to Nzirorera’s Ex Parte Motion for Order for Interview of Defence Witness NZ1” (“Motion
for Extension”), filed on 1 February 2006;

RECALLING “Joseph Nzirorera’s EX Parte Motion for Order for Interview of Defence Witness
NZ1” (“Original Motion™) and “Ex Parte Annex to Joseph Nzirorera’s Ex Parte Motion for Order for
Interview of Defence Witness NZ1” (“Ex Parte Annex”), filed on 23 January 2006 and the
Prosecution’s Response thereto filed on 26 January 2006;

RECALLING the “Motion for Order Concerning Unlawful Disclosure of Confidential Ex Parte
Defence Filing and for Stay of Proceedings” (“Motion for Order and Stay of Proceedings”), filed by
the Defence for Joseph Nzirorera (“Defence”) on 30 January 2006, which alleges that the Registrar
improperly disclosed the Ex Parte Annex to the Prosecution;

CONSIDERING the Chamber’s Order concerning the Motion the Order and Stay of Proceedings
requesting submissions from the Registrar including an explanation of the circumstances of the
disclosure by 3 February 2006; '

CONSIDERING Joseph Nzirorera’s argument that he wishes the matter regarding the Registrar and
confidentiality be addressed and remedied before he submits newly acquired information to the
Chamber regarding his Original Motion;

CONSIDERING that an extension of time allowing the Defence to Reply will not affect the
scheduling in this matter and, in the particular circumstances of the case, is warranted;

THE CHAMBER HEREBY

' Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-T, Order for the
Registrar’s Submission on the Defence Motion for Order Concerning Unlawful Disclosure of Confidential Ex Parte Defence
Filing and for Stay of Proceedings (TC), 1 February 2006.
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I. GRANTS the Defence Motion for Extension; and

IT. ORDERS the Defence to file its Reply to the Prosecutor’s Response to Nzirorera’s Ex Parte
Motion for Order for Interview of Defence Witness NZ1 no later than 5 days after a decision is
filed on the Motion for Order and Stay of Proceedings,

Arusha, 2 February 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Defence Motion for Issuance of Subpoena to Witness T
Rule 54 of the Rules of Procedure and Evidence
8 February 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Issuance of subpoena,
Subpoenas are not to be issued lightly, Attempts of the Defence to obtain Witness’ cooperation
through the appropriate channels, No demonstration of the relevancy of the meeting for the material
advance of the case — Motion denied

International Instrument cited :
Rules of Procedure and Evidence, rule 54
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Request for
Subpoena of Major General Yaache and Cooperation of the Republic of Ghana, 23 June 2004 (ICTR-
98-41) ; Trial Chamber, The Prosecutor v. Aloys Simba, Decision on the Defence Request for a
Subpoena for Witness SHB, 7 February 2005 (ICTR-2001-76)

I.C.T.Y.: Appeals Chamber, The Prosecutor v. Radislav Krsti¢, Decision on Application for
subpoenas, 1 July 2003 (IT-98-33) ; Appeals Chamber, The Prosecutor v. Mile Mrksi¢, Appeal
Chamber Decision on Defence Interlocutory Appeal on Communication with Potential Witnesses of
the Opposite Party, 30 July 2003 (IT-95-13/1) ; Appeals Chamber, The Prosecutor v. Sejér Halilovié,
Decision on Issuance of Subpoenas, 21 June 2004 (IT-01-48)

Introduction

1. The trial in this case started on 19 September 2005. The second trial session is scheduled to
begin on 13 February 2006 with the continuation of the Prosecution’s case. Trial Chamber III is seized
of Joseph Nzirorera’s Motion for Issuance of Subpoena to Witness T', the Prosecutor’s Response® and
the Nzirorera’s Reply brief’. Witness T is listed as a Prosecution witness who has been granted special

! Motion for Issuance of Subpoena to Witness “T”, filed by Joseph Nzirorera on 30 November 2005.
% Filed on 5 December 2005.
® Filed on 7 December 2005.
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protective measures by the Chamber*. Counsel for Joseph Nzirorera wishes to have an interview with
Witness T prior to his appearance for testimony, but Witness T has refused to meet him. As a result,
Joseph Nzirorera filed this Motion requesting the Chamber to issue a subpoena to Witness T for such
an interview.

Discussion

2. Nzirorera claims that the requested interview with Witness T will allow him to properly prepare
his case because he expects to elicit testimony from Witness T concerning a large number of speeches
and interviews broadcast on the radio during the events in Rwanda in April-July 1994. Nzirorera
argues that the meeting will allow him to sufficiently prepare for an effective cross-examination,
which facilitates the equality of arms, and will alleviate unnecessary consumption of trial time. He
also wishes to go beyond the scope of cross-examination to learn of information that Witness T may
have regarding additional speeches and public statements not already on the record or in Witness T’s
statements. As such, he believes that a subpoena should be granted. To support his Motion, Nzirorera
relies on the Appeals Chamber decision in the Halilovi¢ case.” The Prosecution opposes the Motion.

3. The Appeals Chamber has stated that witnesses to a crime are neither the property of the
Prosecution or the Defence, such that both sides have an equal opportunity to interview them. If the
witness refuses to grant a request for an interview, either party may apply to the Chamber for
appropriate relief pursuant to Rule 54 of the Rules of Procedure and evidence®; which provides a Judge
or a Trial Chamber with the power to issue a subpoena “for the purposes of an investigation or for the
preparation or conduct of the trial.” This includes the authority to

“require a prospective witness to attend at a nominated place and time in order to be interviewed
by the Defence where that attendance is necessary for the preparation or conduct of the trial””

so that ultimately the trial is informed and fair.?

4. Subpoenas are not to be issued lightly and must therefore satisfy several requirements’. The
requesting party must first demonstrate that it has made reasonable attempts to obtain the voluntary
cooperation of the witness and of other third parties who may be involved; that the witness’ expected
testimony is necessary and appropriate for the conduct of the proceedings; and that the prospective
witness can materially assist its case.”” Further considerations for the issuance of a subpoena include
the reasonable likelihood that an order would produce the degree of cooperation needed for the
Defence to interview the witness, and that the purpose of the interview goes beyond the scope of
cross-examination.' Finally, as the Appeals Chamber stated in the Halilovi¢ case, the use of
subpoenas as a judicial power to compel must be balanced with the need to serve the overall interests
of the criminal process."

5. The Chamber notes that Nzirorera has attempted to obtain Witness T’s cooperation through the
appropriate channels, and that both parties agree on the importance of Witness T’s testimony in this
case. However, the Chamber is of the view that Nzirorera has not adequately demonstrated that such a

* Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-PT, Decision on the
Prosecutor's Motion for Special Protective Measures for Witnesses G and T (TC) (Confidential), 14 September 2005.

3 Prosecutor v. Sefer Halilovié, Case N°IT-01-48-AR73, Decision on the Issuance of Subpoenas (AC), 21 June 2004.

% Prosecutor v. Mile Mrksic, Case N°IT-95-1311-AR73, Decision on Defense Interlocutory Appeal on Communication with
Potential Witnesses of the Opposite Party (AC), 30 July 2003, Section III (b).

" Prosecutor v. Radislav Krstic, Case No. IT-98-33-A, Decision on Application for Subpoenas (AC), 1 July 2003, para. 10.

8 Halilovic Decision, para. 7.

? See, for example, Prosecutor v. Aloys Simba, Case N°ICTR-01-76-T, Decision on the Defence Request for a Subpoena for
Witness SHB (TC), 7 February 2005, para. 3; Prosecutor v. Theoneste Bagosora, Gratien Kabiligi, Aloys Ntabakuze, Anatole
Nsengiyumva, Case No. 98-41-T, Decision on Request for Subpoena of Major General Yaache and Cooperation of the
Republic of Ghana (TC), 23 June 2004, para. 4; Krstic Decision, par. 17.

10 Id

! Krstic Decision, para. 17, Halilovic Decision, para. 14.

"2 Halilovic Decision, para. 10.
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meeting will materially assist this case, and the Chamber does not find that such a meeting is
necessary and appropriate for the conduct of the proceedings. The Chamber observes that Witness T
met voluntarily with Counsel for Nzirorera on two occasions before he agreed to testify for the
Prosecution. The Chamber expects that such meetings would have provided sufficient opportunity to
gather any information necessary to materially assist his case. Furthermore, lengthy witness statements
and documents concerning Witness T have already been disclosed and the witness has already testified
in other trials before this Tribunal.

6. Although the Chamber appreciates that Nzirorera has suggested ways to improve the efficiency
of trial time, the Chamber does not agree that a subpoena, a tool which carries serious repercussions,"
is required to achieve such efficiency.

7. Consequently, having evaluated the particular circumstances of the case, the Chamber is of the
view that the overall interests of the criminal process would not be served by an order issuing a
subpoena for Nzirorera to meet with Witness T.

FOR THOSE REASONS THE CHAMBER

DENIES the Defence Motion in its entirety.

Arusha, 8 February 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

13 Mrksic Decision, Section III (b); Halilovic Decision, paras. 6 and 10.
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kskosk

Decision on Prosecution Motion Seeking Extension of Time to File Applications
Under Rule 92 bis
Rule 92 bis of the Rules of Procedure and Evidence
10 February 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of time requested by
the Prosecutor to file its application for admission of written statements in lieu of oral testimony,
Potential effect of the Prosecutor’ applications on the number of witnesses to be heard orally by the
Chamber, Fact that the applications for admission of rape evidence in the form of written statements
should have been filed does not banned the Prosecutor from requesting the admission of rape victim
evidence in written form, Interests of justice — Motion denied

International Instrument cited :
Rules of Procedure and Evidence, rule 92 bis
Introduction

1. The trial in this case started on 19 September 2005. At an earlier stage, the Prosecution
submitted a list of 216 witnesses and informed the Chamber that it will apply to have the testimonies
of some of its witnesses supporting the rape charge admitted into evidence by sworn statements in lieu
of oral testimony.' On 13 December 2005, the Chamber granted the Prosecution leave to remove 51
witnesses and to add Witness ADE to its witness list. In the same Decision, the Prosecution was
ordered to file, no later than 10 January 2006, its arguments regarding the admission of the evidence of
the rape witnesses in the form of a written statement in lieu of oral testimony, and to indicate which
Prosecution witnesses could be removed as a result of the addition of Witness ADE’s testimony.

2. The Prosecution now seeks an extension of time of the Chamber’s deadline of 10 January 2006
for filing arguments concerning the admission of evidence of rape in written form, until there has been
substantial evidence of rapes received by oral testimony.? The Defence for Nzirorera and for
Ngirumpatse oppose the application.’ Further, in an Interoffice-Memorandum dated 20 December
2005, the Prosecution states that it cannot indicate which Prosecution witnesses could be removed
from the list as a result of the addition of Witness ADE and that it will only be in a position to do so
after the witness has testified. The Chamber will now address these two issues.

Discussion
The Filing of Submissions under Rule 92 bis of the Rules
3. The Prosecution contends that it cannot rely on witness statements to anticipate the quality and

reliability of the evidence to be given by the witnesses supporting the rape charge. Consequently, the
selection process to determine which witness statements will be offered in written form can only be

' See Prosecution Pre-Trial Brief filed on 27 June 2005

% Prosecution Motion to Extend Time to File the Rule 92 bis Application Regarding Receipt of Rape Evidence before the
Chamber, filed on 10 January 2006

* Defence for Nzirorera filed a Reply on 12 January 2006, and Defence for Ngimmpatse field a Reply on17 January 2006
(dated 16 January 06).
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done after assessing the quantity and quality of evidence adduced orally before the Chamber. The
Prosecution claims that the preparation of the defence will not be affected by the extension of time
sought because the rape witnesses or victims are not anticipated to testify orally until late 2006. In its
reply: the Prosecution presents a list of 21 out of 93 rape witnesses that it intends to call to testify.

4. The Defence for Nzirorera claims that since the Prosecution disobeyed the Chamber’s Order by
not making the required submission in time, it has waived its right to seek admission of the rape
witness evidence pursuant to Rule 92 bis of the Rules.

5. When denying the Defence Motion seeking reduction of the number of Prosecution witnesses,
the Chamber explicitly took into consideration the Prosecution’s submission that the evidence of 86 of
the 93 proposed witnesses to be heard on the charge of rape might be admitted in the form of a written
statement in lieu of oral testimony in accordance with Rule 92 bis of the Rules.* Whereas the Chamber
concluded that the Defence motion seeking reduction of the number of Prosecution witnesses was
therefore premature, it considered that the Prosecution should file its motions under Rule 92 bis as
soon as possible within a reasonable time-limit. In that ruling, the Chamber had already rejected the
idea that such a date should follow a substantial record of evidence given orally in court. At this stage
of the proceedings, the Prosecution must know its case and therefore he able to file its application for
admission of written statements pursuant to Rule 92 bis of the Rules.

6. In addition, it must he noted that the Chamber has not prejudged the outcome of the Prosecution
application for admission in the form of written statements in lieu of oral testimony. Since the
witnesses in respect of whom the Prosecution seeks to file an application under Rule 92 bis must be
listed on the Prosecution witness list: the filing of these applications could have an effect on the
number of witnesses to be heard orally by the Chamber.

7. Due to these particular circumstances of the case, the Chamber reiterates that the applications for
admission of rape evidence in the form of written statements should have been filed by 10 January
2006, as ordered. The Chamber nevertheless does not consider that the Prosecution is now barred from
seeking the admission of rape victim evidence in written form. Such a conclusion would be contrary to
the interests of justice.

8. While there is no doubt that the Prosecution should comply forthwith with the Decision of 13
December 2006, the Chamber is aware that the preparation and filing of these motions will require few
days. For these reasons, the Chamber will exceptionally grant a brief extension of time to allow the
Prosecution to comply with the Chamber’s Order.

The Indication of Witnesses that Could Be Removed From the Prosecution Witness List

9. In its Decision of 13 December 2005, the Chamber concluded that the rights of the Accused will
not be prejudiced by the addition of Witness ADE and that it was is in the interests of justice to add
this witness to the witness list. As suggested by the Prosecution, the Chamber ordered that the
Prosecution should notify the Chamber and the Defence which Prosecution witnesses could be
removed from its witness list as a result of Witness ADE’s testimony.

10. The Chamber is of the view that an indication by the Prosecution of the witnesses that could be
removed from the witness list is not premature at this stage of the proceedings. Again, the Prosecution
is expected to know its case before it goes to trial and therefore should now be in a position to comply
with the Chamber’s Order of 16 December 2005.

FOR THOSE REASONS THE CHAMBER

* Prosecution filed a Reply on 17 January 2006.
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DENIES the Prosecution Motion and ORDERS the Prosecution no later than 20 February 2006

(i) to file its submissions under Rule 92 bis of the Rules;

(i1) to notify the Chamber and the Defence of all of the Accused which Prosecution witnesses
could be removed as a result of Witness ADE’s testimony.

Arusha, 10 February 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Motions for Order for Production of Documents by the Government of
Rwanda and for Consequential Orders
Article 28 of the Statute of the Tribunal and Rule 54 (B) of the Rules of Procedure
and Evidence
13 February 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Cooperation of the Rwandan
Authorities, Documents requested : witnesses’ statements taken or received by the Rwandan
authorities and judgments, Necessary and relevant documents for a fair determination of the credibility
of the witnesses concerned — Motion partially granted

International Instrument cited :
Rules of Procedure and Evidence, rules 54 (B) and 90 (G) ; Statute, art. 28 and 28 (2) (c)
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Request to the Government
of Rwanda for Cooperation and Assistance Pursuant to Article 28 of the Statute, 10 March 2004
(ICTR-98-41) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on the Defence
for Bagosora’s Request to Obtain the Cooperation of the Republic of Ghana, 25 May 2004 (ICTR-98-
41) ; Appeals Chamber, The Prosecutor v. Elizaphan Ntakirutimana and Gérard Ntakirutimana,
Reasons for the Decision on Request for Admission of Additional Evidence, 8 September 2004
(ICTR-96-10 and ICTR-96-17) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Request for Assistance Pursuant to Article 28 of the Statute, 27 May 2005 (ICTR-98-41) ;
Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Motions to Compel Inspection
and Disclosure and to direct Witnesses to Bring Judicial and Immigration Records, 14 September 2005
(ICTR-98-44)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Tihomir Blaski¢, Decision on the Request of the
Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997, 29 October 1997
(IT-95-14)

Introduction
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1. The trial in this case commenced on 19 September 2005. During the testimony of Prosecution
Witness Ahmed Mbonyunkiza at the first trial session, the Accused Joseph Nzirorera sought to obtain
a statement of this witness made to the Rwandan judicial authorities. During the same session, the
Prosecution was requested to submit proof of its best efforts made to obtain the Rwandan judicial
records of another Prosecution witness, Witness HH, scheduled to be heard during the second trial
session starting on 13 February 2006. Despite the efforts made by the Prosecution,' these documents
were not obtained from the Rwandan authorities. As a result, the Chamber is now seized of “Joseph
Nzirorera’s Motion for Order for Production of Documents by the Governments of Rwanda and for
Cooperation and for Consequential Orders”;” the Prosecutor’s Response® and Joseph Nzirorera’s Reply
Brief.* In his Motion, Joseph Nzirorera seeks the Chamber to order the Government of Rwanda to
produce documents relating not only to Prosecution Witnesses Ahmed Mbonyunkiza and HH but also
to other Prosecution witnesses. In addition, he moves the Chamber to postpone the testimony of all the
witnesses listed in Annex 1 of his Motion until the reception of the documents sought.

2. The Defence Counsel for Mathieu Ngirumpatse has also seized the Chamber with a Motion
entitled “Requéte aux fins de communication des procédures rwandaises contre les témoins HH, ALG,
UB et AWB”’ It has requested the postponement of the testimony of Witnesses HH, ALG, UB, and
AWB until the disclosure of their Rwandan judicial records, judgements and other pertinent
documents.

Discussion
Request for Cooperation of the Rwandan Authorities

3. Joseph Nzirorera seeks the Chamber to issue, pursuant to Article 28 of the Statute of the
Tribunal (“Statute”) and Rule 54 of the Rules of Procedure and Evidence (“Rules”), an Order directing
the Government of Rwanda to provide copies of the following documents pertaining to each of the
Prosecution witnesses listed in Annex 1 to the Motion:

(A) All statements taken or received by the Rwandan authorities from the listed persons

(B) All documents containing any charges filed against the listed persons and judgement
rendered

(C) All information from witnesses or victims which accuse the listed persons of crimes relating
to events in 1994.

4. The Defence has attached a confidential Annex 1 to its Reply Brief, listing thirty seven
Prosecution witnesses’ names and pseudonyms in the current case believed to have been prosecuted in
Rwanda and for whom judicial documents are missing. On the list, the names of six witnesses are not
indicated. The Defence moves the Chamber to order the Prosecution to provide the identity of the six
witnesses to the Rwandan authorities to enable them comply with the Chamber’s Order.

5. Joseph Nzirorera submits that the Chamber should make an Order under Article 28 of the Statute
to oblige the Rwandan authorities to disclose the required material encompassing for all of the
Prosecution witnesses who lived in Rwanda after 1994 in order to avoid multiple Article 28 Orders
and the disruption of trial sessions.

6. The Prosecution states that it is not in possession of a list of witnesses who made statements
before the Rwandan authorities. It claims that all of its witnesses who have been prosecuted in
Rwanda are known and it has requested their judicial records from the Rwanda authorities. The

' See the Interoffice Memorandum filed by the Prosecution on 13 December 2005.

2 Motion for Order for Production for Documents by the Governments of Rwanda and for Cooperation and for Consequential
Orders, filed by Joseph Nzirorera on 9 January 2006 (“Motion”).

* Filed on 16 January 2006.

* Filed on 18 January 2006. A Confidential Annex 1 to the Motion was also filed on 18 January 2006.

® Filed on 8 February 2006.
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Prosecution contends that Joseph Nzirorera failed to first seek the assistance of the Rwandan
Government through cooperative means.® In addition, the Prosecution asserts that the Defence Motion
lacks specificity.

7. Article 28 (2) (c) of the Statute prescribes that States shall comply without undue delay with any
request for cooperation issued by a Trial Chamber for the service of documents. Any request for
production of documents, under Article 28 of the Statute, must (i) identify as far as possible the
documents or information to which the application relates; (ii) set out succinctly the reasons why such
documents are deemed relevant to the trial; and (iii) explain the steps taken by the applicant to secure
the State’s assistance.” Further, it must be noted that the Trial Chambers of this Tribunal have
concluded that disclosure of judicial records is not merely for the benefit of the preparation of the
Defence but it is also required to assist the Chambers in their assessments of witnesses’ credibility
pursuant to Rule 90 (G) of the Rules.?

8. In the present case, the Chamber is of the view, that among all of the documents requested by the
Defence, only the statements taken or received by the Rwandan authorities from the listed Prosecution
witnesses and judgements rendered against them have been sufficiently defined. The Chamber is of
the view that the list of Prosecution witnesses attached to Joseph Nzirorera’s Motion sufficiently
identifies those witnesses whose material is sought. However, the Prosecution should provide to the
Rwanda authorities the names of the six witnesses, for whom only pseudonyms were given. The
Chamber is of the view that the statements taken or received by the Rwandan authorities from the
listed persons and the judgments sought are necessary and relevant for a fair determination of the
credibility of the witnesses concerned. The Chamber also finds that Joseph Nzirorera, by the letters
addressed to Office of the Prosecution and the Special Representative of Rwandan Government, and
the meetings held with the latter, has demonstrated that he has taken all reasonable efforts to obtain the
judicial records requested. However, with regard to the documents containing charges filed against the
listed persons and information from witnesses or victims which accuse the listed Prosecution
witnesses of crimes relating to events in 1994, the Chamber finds that the material requested is not
adequately precise for a request of cooperation of the Rwandan authorities.

9. Consequently, the Chamber finds that the Defence has met the requirements of Article 28 of the
Statute regarding all statements taken or received by the Rwandan authorities and the judgements
rendered against the listed persons.

10.The names of the six protected witnesses whose pseudonyms are AWE, BDW, BDX, BGD,
BIS, and BIT should be provided to the Rwandan authorities. In addition, since the Witnesses HH,
UB, ALG, AWB, GFA, and GBU are going to be called during the next trial session, the cooperation
of the said authorities is necessary in the earliest possible time.

Consequential orders

11. Joseph Nzirorera requests the Chamber to delay the testimony of Witness HH who is scheduled
to testify in the next trial session. Joseph Nzirorera recalls that Witness HH acknowledged making

¢ Prosecutor v. Blaskic, Case N°IT-95-14, Judgement on the Request of the Republic of Croatia for Review of the Decision
of Trial Chamber II of 18 July 1997 (AC), 29 October 1997, par. 31.

7 Prosecutor v. Théoneste Bagosora et al., Case N°ICTR-98-41-T, Request to the Government of Rwanda for Cooperation
and Assistance Pursuant to Article 28 of the Statute (TC), 10 March 2004, para. 4; The Prosecutor v. Théoneste Bagosora et
al., Case N°ICTR-98-41-T, Decision on the Defence for Bagosora’s Request to Obtain the Cooperation of the Republic of
Ghana (TC), 25 May 2004, para. 6; The Prosecutor v. Théoneste Bagosora et al., Case N°ICTR-98-41-T, Decision on
Request for Assistance Pursuant to Article 28 of the Statute (TC), 27 May 2005, para. 2; see also Prosecutor v. Blaskic, Case
No. IT-95-14, Judgement on the Request of the Republic of Croatia for Review of the Decision of Trial Chamber II of 18
July 1997 (AC), 29 October 1997, par. 32.

¥ Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-T, Decision on Motions to Compel Insoection and Disclosure
and to direct Witnesses to Bring Judicial and Immigration Records (TC), 14 September 2005, para. 8; Prosecutor v.
Elizaphan Ntakirutimana and Gérard Ntakirutimana, Case N°ICTR-96-10-A, ICTR-96-17-A, Reasons for the Decision on
Request for Admission of Additional Evidence (AC), 8 September 2004, paras. 47-52.

28



false statements by lying to the Prosecution investigators in 1998. He affirms that Witness HH judicial
records should contain false statements. The Prosecution acknowledges that Witness HH’s prior
statements were either incomplete or untruthful but opposes any request for postponement.

12. Joseph Nzirorera is also asking the Chamber to postpone the testimony of the witnesses listed
on Annex 1 until the disclosure of all the required Rwandan judicial records to enable him to prepare
his defence adequately. Mathieu Ngirumpatse also requests the Chamber to postpone the testimony of
Witnesses HH, ALG, UB, and AWB to enable him to prepare the cross-examination of the witnesses.

13. The Chamber is of the view that the overall interest of the proceedings in this case would not be
served by an order delaying the testimonies of some Prosecution witnesses scheduled to testify during
the next trial session before the Chamber, even if their judicial records are not disclosed before they
testify. They can be recalled at a later stage of the proceedings, if necessary.

FOR THE ABOVE REASONS THE CHAMBER

I. GRANTS in part “Joseph Nzirorera’s Motion for Order for Production of Documents by the
Government of Rwanda and for Consequential Orders” and Mathieu Ngirumpatse “Requéte aux
fins de communication des procédures rwandaises contre les témoins HH, ALG, UB et AWB”;

IT. ORDERS the Prosecution to provide the names of its witnesses omitted in the list provided
by Joseph Nzirorera, and to transmit them only to the Rwandan authorities to enable them to
comply with the present Order;

III. REQUESTS the cooperation of the Government of Rwanda to provide the Registry with:

(A) All statements taken or received by the Rwandan authorities from the persons whose names
are specified in the confidential Annex to the present Decision and the six names specified by
the Prosecution; and

(B) All judgements rendered against the listed persons.

IV. ORDERS the Registry to redact the names, addresses, locations and other identifying
information as may appear in Witnesses AWE, BDW, BDX, BGD, BIS, and BIT statements or
other material disclosed in accordance with Paragraph 11 of the Chamber’s Order on Protective
Measures for Prosecution witnesses of 10 December 2004;

V. REQUESTS the Government of Rwanda to provide the Registry with all statements taken or
received by the Rwandan authorities from Witnesses HH, UB, ALG, AWB, GFA, and GBU no
later than 6 March 2006;

VI. ORDERS the Registry to disclose to all the parties in the present case the documents
specified in paragraph III (A) and (B) above;

VII. DIRECTS the Registrar to serve this request for cooperation, including the Confidential
Annex, on the relevant authorities of the Government of Rwanda;
VIII. DENIES the remainder of the Motions in their entirety.

Arusha, 13 February 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk
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Decision on Delay in Filing of Expert Report of Charles Ntampaka
Article 20 of the Statute of the Tribunal and Rule 94 bis of the Rules of Procedure
and Evidence
13 February 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Expert witness report, Disclosure
of the report to the opposing party as early as possible, Previous order determined earliest possible
date for disclosure, Ongoing ability of the trial Chamber to manage the trial to ensure that a delay in
disclosure will not manifest in unfairness to the Accused — Extension of time granted

International Instruments cited :
Rules of Procedure and Evidence, rule 94 bis ; Statute, art. 20
Introduction

1. On 16 May 2005, this Chamber ordered the Prosecution to disclose the statement of Prosecution
Witness Charles Ntampaka to the Defence of each of the Accused by 15 August 2005.' In response to
requests for extensions of that deadline by the Prosecution on two occasions, the Chamber extended
the deadline twice: the first extension being to 25 November 2005,> and the further extension being to
19 December 2005 .?

2. On 19 December 2005, the Prosecution filed a Motion* seeking a further extension of time
concerning the disclosure of Mr. Ntampaka’s Report, as a result of which the Defence for Nzirorera
filed a Motion® seeking the exclusion of the witness’ evidence in its entirety. The Prosecution
advanced reasons for the further request in its Motion, but the Chamber was not satisfied on the basis
of the material before it that an extension of time should be granted or that the witness would be in a
position to comply with any order made by the Chamber, if it was granted. Accordingly, it ordered Mr.
Ntampaka himself to provide a statement, advancing reasons for the further delay and proposing a
deadline by which he would be able to submit his Report. The Chamber stated that it would rule on
both the Prosecution and Defence Motions once its Order had been complied with.

3. On 7 February 2006, the Prosecutor filed a document in compliance with the Chamber’s Order
of 31 January 2006, annexing correspondence between the Prosecutor and Mr. Ntampaka, which
proposed a filing deadline of 20 March 2006 for the filing of the Report. The Prosecutor had also filed

" The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-T,(“Karemera et al”)
Decision on Joseph Nzirorera’s Motion for Deadline for Filing of Reports of Experts (TC), 16 May 2005.

% Prosecutor v. Edouard Karemera et. al, Decision on Prosecutor’s Notice of Delay in Filing Expert Reports and Request for
Additional Time to Comply with the Chamber Decision of 16 May 2005 (TC), 9 September 2005.

* Prosecutor v. Edouard Karemera et. al, Decision on Prosecution Request for Additional Time to File Expert Report and
Joseph Nzirorera’s Motion to Exclude Testimony of Charles Ntampaka (TC), 12 December 2005.

* “Prosecutor’s Notice of Delay in Filing Expert Report of Charles Ntampaka,” (“Prosecution’s Motion™) filed on 19
December 2005.

> “Second Motion to Exclude Testimony of Charles Ntampaka,” (“Defence Motion”) filed by the Defence for Joseph
Nzirorera, on 20 December 2005.

® Karemera et. al, Order on Filing of Expert Report of Charles Ntampaka, 31 January 2006.

7 “Prosecutor’s Filing Pursuant to Trial Chamber III Decision of 31 January 2006 Concerning Expert Report of Prof. Charles
Ntampaka,” filed on 7 February 2006.
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a document concerning Mr. Ntampaka’s Report on 31 January 2006,* simultaneously with the filing of
the Chamber’s Order of that same date. As a result of these filings, the Defence for Ngirumpatse filed
a Mémoire® agreeing to the ordering of a new deadline of 20 March 2006, but seeking certain other
declarations from the Chamber.

Discussion

4. Pursuant to Rule 94 bis of the Rules, “the full statement of any expert witness called by a party
shall be disclosed to the opposing party as early as possible”."” Previously, on the basis of material
placed before it, this Chamber has made determinations as to what was the earliest possible date by
which the Prosecution could disclose Mr. Ntampaka’s Report, and has then ordered accordingly. The
Prosecution has not been able to comply with the previous Orders made by the Chamber. The
Chamber now considers whether, on the basis of the new material before it, a new deadline should be
ordered as to the earliest date possible by which Mr. Ntampaka’s Report can now be disclosed.

5. The Chamber has carefully reviewed the correspondence from the expert witness submitted by
the Prosecutor. In general, the filings disclose the fact that the witness must consult the Prosecution’s
archives in Arusha prior to being able to finalise his report. To that end, travel dates on which Mr.
Ntampaka will come to Arusha have been proposed, as have been the dates on which the witness and
the Prosecutor will meet to discuss the final form the Report should take. Most importantly, the
witness himself proposes the dates during which he will be able to consult the Prosecution’s archives —
between 28 February 2006 and 12 March 2006 — following which, he advises, he will be able to file
the Report on 20 March 2006.

6. The Chamber is now satisfied, on the basis of the constraints communicated by the witness and
the Prosecution and the deadline self-imposed by Mr. Ntampaka, that a further extension of time — to
20 March 2006 — is warranted.

7. In the light of the Chamber granting the application for a further extension of time, the Chamber
considers that Nzirorera’s application to exclude Mr. Ntampaka’s testimony in its entirety should be
rejected. Ngirupmpatse did not join Nzirorera in making such an application. The Chamber notes that,
at this stage in the proceedings, it cannot be said that granting this further extension of time will
infringe the rights of the Accused guaranteed under Article 20 of the Statute. Furthermore, the
Chamber has the ongoing ability to manage the trial to ensure that a delay in disclosure will not
manifest in unfairness to the Accused. If, when the witness is called to testify, the Chamber is of the
view that the Accused has still not had enough time to prepare for the cross-examination of Mr.
Ntampaka, or to investigate in order to challenge the matters contained in his Report, and that this has
resulted in unfairness to the Accused, it will then be open to the Chamber to consider exclusion of the
witness’ evidence. It is clear that the exclusion of evidence is at the extreme end of a scale of measures
available to the Chamber in addressing delay in disclosure.

8. Finally, the Chamber wishes to make clear to both the Prosecution and the witness that any
further request for extension of time will be met with the Chamber’s utmost disapproval. It also directs
the Prosecution to take concrete steps to ensure that Mr. Ntampaka complies with his own undertaking
to submit his Report by 20 March 2006. To this end, the Chamber is of the view that a copy of this
Decision should be served upon the witness.

FOR THOSE REASONS

THE CHAMBER

8 “Prosecutor’s Notice of Delay in Filing Expert Report of Prof. Charles Ntmapaka and Request for Additional Time to
Comply with the Trial Chamber Scheduling Order,” filed on 31 January 2006.

? “Mémoire en Réponse a la Demande de Prorogation de Délai au Dépot du Rapport de Monsieur Ntampaka,” filed by the
Defence for Mathieu Ngirumpatse on 8 February 2006.

' Emphasis added.
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I. GRANTS the Prosecution’s Motion for an extension of time for the disclosure of the
statement of Expert Witness Charles Ntampaka on the basis outlined by Mr. Ntampaka; and

II. ORDERS:

(a) That the said statement be disclosed to the Defence of each of the Accused and to the
Chamber by 20 March 2006; and

(b) That the Registry serve a copy of this Decision upon Expert Witness Charles Ntampaka as
soon as practicable; and

III. GRANTS that part of Mathieu Ngirumpatse’s “Mémoire en Réponse a la Demande de
Prorogation de Délai au Dépdot du Rapport de Monsieur Ntampaka,” which seeks an Order
from the Chamber that the report of Ntampaka be disclosed by 20 March 2006 and DENIES the
remainder of the said Mémoire; and

IV. DENIES Joseph Nzirorera’s “Second Motion to Exclude Testimony of Charles Ntampaka”
in its entirety.

Arusha, 13 February 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Defence Motion to Report Government of a Certain State to United
Nations Security Council and on Prosecution Motions Under Rule 66 (C) of the
Rules
Article 28 of the Statute of the Tribunal and Rule 66 (C) of the Rules of Procedure
and Evidence
15 February 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Report of the Government of
State to United Nations Security Council for non cooperation with the Tribunal, Exceptional
circumstances relieving the State of its cooperation obligation : security concerns and fact that the
information relate to a witness currently prosecuted — Partial disclosure to the Defence of the material
disclosed by the State, Exception to the Prosecution disclosure obligations : contrary to the public
interests or affect the security interests of any State, Balance between the rights to a fair trial of the
Accused and of Witness T — Motion denied

International Instruments cited :

Rules of Procedure and Evidence, rules 7 bis, 66 (A), 66 (B), 66 (C), 68 (A), 68 (D) and 70 (B) ;
Statute, art. 28

International Cases cited :
I.C.T.R. : Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on the Ex Parte

Defence Motion for orders to the United Nations Department of Peace-Keeping Operations for the
Production of Documents, 9 March 2004 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Edouard
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Karemera et al., Ordonnance visant au dépot des soumissions d’un Etat, 13 February 2006 (ICTR-98-
41)

Introduction

1. The first trial session in this case was held from 19 September to 28 October 2005, with the
Prosecution calling Witnesses G and GFJ. Prosecution Witness T was initially scheduled to be called
during that first trial session but was not actually heard.

2. On 23 February 2005, the Chamber requested a State' to provide its assistance so that all the
parties in the current proceedings could be served, as soon as possible, with the following documents
pertaining to Witness T:*

(i) copies of all documents on the investigation and prosecution of this Witness which contain a
description of the charges being investigated or lodged against this Witness or any facts upon
which those charges are based ; and

(ii) copies of any statement made by this Witness before the judicial or law enforcement
authorities of the State.

3. In early September 2005, the Prosecutor made an independent request for the abovementioned
documents under his power to seek assistance of State authorities in the collection of evidence.’
Having obtained these documents, the Prosecution made two applications, one filed inter partes and
the other one filed ex parte, moving the Chamber to allow partial disclosure of the documents under
Rule 66 (C) of the Rules of Procedure and Evidence (“Rules”).* Both the Defence for Nzirorera and
Ngirumpatse opposed the applications and requested immediate disclosure of all the material received
from the State.’

4. On 12 October 2005, as a result of an additional communication made by the authorities of the
State, the Prosecution requested the Chamber to permit redacted disclosure of a statement of Witness
T taken on 29 September 2005, but served in edited form on the Defence on 7 October 2005.° The
Defence for each Accused opposed the Motion and requested to obtain an un-redacted version of that
statement.’

5. In a separate Motion, the Defence for Nzirorera moved the Chamber, pursuant to Rule 7 bis of
the Rules, to request the President of the Tribunal to report the failure of the State to cooperate with
the Tribunal following the Decision of 23 February 2005 to the United Nations Security Council . The
Prosecution responded that this Motion was moot since the requested file was disclosed by the State to
the Prosecution and an application was made for disclosure in part under Rule 66 (C) of the Rules.’

6. On 14 October 2005, the Chamber considered that the Prosecution Motions under Rule 66 (C) of
the Rules concerned the authorities of the State and that these authorities may also be able to provide

"In accordance with specific protective measures applicable in the instant case, the name of the State is specified in the
Confidential Annex to the present Decision placed under seal.

% Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-PT (« Karemera et
al. »), Décision relative a la requéte de Joseph Nzirorera aux fins d’obtenir la coopération du gouvernement d’un certain Etat
(TC), 23 February 2005.

* Prosecution Motions under Rule 66 C for material within the Dossier of a certain State to be reviewed in camera by the
Trial Chamber and ruled not disciosable, filed inter partes and exparfe on 26 September 2005.

* Ibidem.

> The Defence for Joseph Nzirorera filed a Preliminary Response on 30 September 2005 and a Supplemental Response on 20
October 2005, the Defence for Mathieu Ngirumpatse filed a Response on 3 October 2005, and the Prosecution filed Replies
to these Responses on 6 and 10 October 2005.

¢ Prosecution Motion to Permit the Redacted Disclosure of the Statement of Witness T taken by the authorities of a State on
29 September 2005, and served in edited form on the Defence on 7 October 2005, filed ex parte on 12 October 2005.

" The issue has been first raised in open court by the Defence for Nzirorera, see T. 10 October 2005, p. 7.

8 Motion to Report Government of a certain State to United Nations Security Council, filed on 20 September 2005.

? The Prosecution files a Response on 26 September 2005 and the Defence replied thereto on 30 September 2005.
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important assistance to the chamber.” These authorities were therefore invited to make submissions on
the Prosecution Motions under Rule 66 (C)" and on the Defence application to report the State to the
Security Council.” These submissions were filed on 3 December 2005.

7. The Chamber is now in a position to deal with the Defence Motion to report to the United
Nations Security Council, and the submissions regarding disclosure in part of documents related to
Witness T.

Deliberations
Request to Report the State to the United Nations Security Council

8. In its Motion, the Defence for Nzirorera claims that the State has failed to comply with the
Decision of 23 February 2005 requesting its cooperation to provide certain documents relating to
Witness T to the parties in this case. It is submitted that the authorities provided the requested material
to the Prosecution but not to the Defence which the Prosecution now applies to be only partially
disclosed pursuant to Rule 66 (C). Accordingly, the Defence requests the President of the Tribunal to
report this failure to the United Nations Security Council.

9. The Prosecution explains that, during the course of a mission in Europe, it found out that the
authorities of the State had serious concerns regarding the disclosure of the material sought, including
the fact that Witness T’s Counsel strongly objected to any disclosure in a letter dated 15 September
2005. Consequently, the Prosecution offered the authorities of the State the opportunity to deliver
Witness T’s judicial record in its entirety to the Chamber and to request the Chamber to make a fair
determination regarding its disclosure pursuant to Rule 66 (C) of the Rules. The Prosecution was of
the view that such action would expedite the proceedings and address concerns expressed by the State
regarding public disclosure of the material.

10. In their submissions, the authorities of the State emphasize its obligation and willingness to
cooperate with the Tribunal. The State, however, explained that full disclosure of Witness T’s judicial
records would be contrary to the applicable domestic law and would also infringe on Witness T’s right
to a fair trial as he is currently in judicial proceeding before the State. Full disclosure of the material to
the Defence could prejudice the security of certain witnesses specifically identified in the documents.
The authorities of the State express the view that the suggestion made by the Prosecution in its
applications under Rule 66 (C) for partial disclosure of Witness T’s judicial records will satisfy both
its obligation to cooperate with the Tribunal and to protect its own security interests. They conclude
that due to, among other things, security reasons, the documents contained in Witness T’s judicial
record can only be partially disclosed to the Defence.

11. Rule 7 bis of the Rules provides that

“where a Trial Chamber or a Judge is satisfied that a State has failed to comply with an
obligation under Article 28 of the Statute relating to any proceedings before that Chamber or
Judge, the Chamber or Judge may request the President to report the matter to the Security
Council”.

A State is, however; permitted to rely on exceptional circumstances, including security interests, to
be relieved of its obligation to cooperate with the Tribunal."

' Karemera et al., Decision on Defence Motion for Disclosure of Prosecution Ex Parte Motion under Rule 66 (C) and
Request for Cooperation of a Certain State (TC), 14 October 2005; and Karemera et al., Ordonnance portant extension de
délai pour le dépot de soumissions (TC), 11 November 2005.

" Prosecution Motions under Rule 66 (C) for material within the Dossier of a certain State to be reviewed in camera by the
Trial Chamber and ruled not diselosable, filed inter partes and ex parte an 26 September 2005; and Prosecution Motion to
Permit the Redacted Disclosure of the Statement of Witness T taken by the authorities of a State on 29 September 2005, and
served in edited form on the Defence on 7 October 2005, filed ex parte on 12 October 2005.

'2 Motion to Report Government of a certain State to United Nations Security Council filed on 20 September 2005.
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12. In the present case, it is clear that the authorities of the State had difficulties, including security
reasons, to comply with the Decision of 23 February 2005 and was of the view that their position
could be represented to the Chamber via another organ of the Tribunal, the Prosecutor’s Office. The
Chamber also finds that, in its applications, the Prosecution fairly represented the State’s concerns and
did not intend to frustrate the disclosure of the material. This procedure is not the most appropriate one
to comply with an Order to cooperate with the Tribunal. However, the Chamber is of the view that, in
these particular circumstances, the authorities have not failed to comply with their obligations under
Article 28 of the Statute. The Defence Motion to report the State to the United Nations Security
Council falls therefore to be rejected.

13. The Chamber has now to determine whether the disclosure in part, as proposed by the
Prosecution and supported by the State, can be granted.

Request for Partial Disclosure

14. The Prosecution has divided the material into three sets of CDS : (1) (CD 1) Material that can
be disclosed and was effectively disclosed in redacted form to the Defence on 26 September 2005,
containing contents of statements of Witness T to judicial police officers of the State; (2) (CD 2)
Material to be reviewed under Rule 66 (C); and (3) (CD 3) Internal legal correspondence and bills for
the investigation. The Prosecution moves the Chamber to order that the material contained in CD2,
which is divided into 4 sub-sets of CDS (CD2A, 2B, 2C and 2D), is not subject to disclosure until the
trial of Witness T is completed. It is submitted that full disclosure of the material contained in CD2
could violate Witness T’s right to fair trial. The Prosecution contends that the material contained in
CD3 is classified as internal documents falling within the ambit of Rule 70 of the Rules, and is not
subject to disclosure.

15. In a third Motion, the Prosecution moves the Chamber to permit redacted disclosure of Witness
T’s statement taken by the authorities of the State on 29 September 2005, and served in edited form on
the Defence on 7 October 2005. It claims that un-redacted disclosure of this statement may prejudice
the fair trial of Witness T,

16. The Defence for Nzirorera argues that all the material in the Prosecution’s possession should be
disclosed forthwith to allow it to complete its investigation before Witness T testifies. Should the
Chamber determine the need for an in camera inspection, the Defence submits that the Chamber could
nevertheless order the disclosure of exculpatory material under Rule 68 (A) of the Rules.
Alternatively, if the Chamber concludes that any of the material should be withheld until after the trial
of Witness T is completed, the Defence requests that the testimony of Witness T be delayed until his
trial in the State is concluded and the objection to disclosure has become moot.

17. The Defence for Ngirumpatse claims that the Prosecution abusively intercepted the documents
and has withheld them, prejudicing its ability to cross-examine Prosecution witnesses. It requests that
the Chamber deny the Motion, order the Prosecution to disclose all of the documents and adjourn the
hearing of the Prosecution witnesses for 60 days, allowing the Defence to examine the documents. In
the alternative, the Defence requests the Chamber to postpone the testimony of Witness T and of other
Prosecution witnesses, in particular Witnesses G, ALG, UB and GFJ until after the trial of Witness T
and complete disclosure by the Prosecution, or exclude their testimony altogether,

18. Rules 66 (C) and 68 (D) of the Rules provide for an exception to the Prosecution disclosure
obligations under Sub-Rules 66 (A), (B) and 68 (A) if the disclosure “may prejudice further or
ongoing investigations, or for any other reason may be contrary to the public interests or affect the
security interests of any State”, Rule 70 (B) of the Rules provides that

1> Karemera et al., Décision relative a la requéte de la Défense aux fins de faire injonction au Département des opérations de
maintien de la paix des Nations Unies de produire certains documents (TC), 9 March 2004, para. 18.
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“if the Prosecutor is in possession of information which has been provided to him on a
confidential basis and which has been used solely for the purpose of generating new evidence,
that initial information and its origin shall not be disclosed by the Prosecutor without the
consent of the person or entity providing the initial information and shall in any event not be
given in evidence without prior disclosure to the accused”.

19. After reviewing the documents sought for non-disclosure, the Chamber is particularly
concerned that Witness T receives a fair trial. The Chamber is persuaded that it must balance the rights
of the Accused with those of Witness T to receive fair trials in their respective criminal proceedings.

20. The Chamber finds that there is likelihood that some of the documents contained in CD2 A, B,
C and D if disclosed to the Defence before Witness T’s trial, may violate that right and therefore be
contrary to the public interests. In the present case, the Accused has already received substantial
disclosure regarding Witness T’s testimony and has access to other relief with regard to the documents
contained in CD2 at a later stage in these proceedings. The Chamber is therefore of the view that the
documents contained in CD2 should not be subject to disclosure at this stage.

21. The Chamber however adopts the Prosecution’s suggestion, agreed to by the authorities of the
State that some statements made by Witness T contained in CD2B may be disclosed now in a redacted
form and will not affect the public interests. Under these circumstances, disclosure of these statements,
in a redacted form, should be made

22. In addition, the Chamber needs further information before deciding whether disclosure of
Witness T’s immigration files contained in CD2D could be ordered. In that regard, the Chamber has
already requested the cooperation of the State in a separate Order and will reserve its ruling on that
matter."

23. The Chamber notes that all of the documents contained in CD3, except for one report, concern
Witness T’s criminal proceedings in the State The report is also contained in CD2A, which may be
disclosed at a later stage. The other documents in CD3 were provided to the Prosecution by the
authorities of the State on a confidential basis and therefore should not be disclosed without the
consent of the State in accordance with Rule 70 (B) of the Rules. It must be further noted that these
documents are not likely relevant to the preparation of the Defence in this case.

24. In order to preserve the right of Witness T to a fair trial and the public interests, the Chamber is
also of the view that the Prosecution is permitted to maintain the redaction of Witness T’s statement
taken on 29 September 2005, served on the Defence on 7 October 2005.

Delay or Exclusion of Witness Testimony

25. The Chamber notes that following the latest information provided by the Prosecution,” Witness
T will not be called to testify during the second trial session which started on 13 February 2006 as
originally planned. The testimony bas not yet been rescheduled. In light of these particular
circumstances, neither the exclusion nor the postponement of Witness T’s testimony is warranted. The
Chamber extends this reason to the request to exclude the testimony of certain Prosecution witnesses,
in particular Witnesses G, ALG, UB and GFJ. Exclusion of evidence is at the extreme end of a scale of
measures available to the Chamber in addressing any prejudice to the rights of the Accused. The
Defence has not show, at this stage, the existence of any prejudice that would justify such an extreme
remedy.

26. In response to Ngirumpatse’s request to postpone the testimony of certain witnesses, the
Chamber reminds the Defence that it has already denied the postponement of Witness G and Witness
GFJ’s testimony who were heard during the first trial session in September 2005. The Chamber is of

'4 Karemera et al., Ordonnance visant au dépot des soumissions d’un Etat (TC), 13 February 2006.
'> Order of appearance of witnesses for the trial session starting on 13 February 2006, filed on 15 December 2005.
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the view that the right of the Defence to cross-examine the Prosecution witnesses will not be impaired
if material is withheld from the Defence pursuant to this Decision. In addition, the Chamber has
already specified that, if the need arises, witnesses could be recalled to testify on significant matters
that arise in the course of the proceedings. At this stage, the interests of the justice would not be served
by an order delaying the testimonies of some Prosecution witnesses.

27. Finally, it must be noted that in their submissions of 3 December 2005, the authorities of the
State note that Witness T’s Counsel agreed that his letter dated 15 September 2005 explaining his
opposition to the full disclosure of Witness T’s judicial records, could be disclosed to the parties in the
instant case.

FOR THE ABOVE REASONS, THE CHAMBER

I. DENIES Joseph Nzirorera’s Motion to Report the Government of a certain State to the United
Nations Security Council;

II. DENIES the Defence requests for exclusion or postponement of the testimony of Witness T
or of any other Prosecution witnesses;

ITII. GRANTS in part the Prosecution Motions;

IV. ORDERS that the documents pertaining to Witness T, contained in CD 2 annexed to the
Second Prosecution Motion, should not be disclosed at this stage;

V. ORDERS that the documents pertaining to Witness T’s judicial records, contained in CD 3,
should not be disclosed without the consent of the State, except the report, which is also
contained in CD2A, which could be disclosed after Witness T’s trial;

VI. RESERVES its ruling with respect to the Witness T s immigration files;

VII. AUTHORIZES the Prosecution to maintain the redaction of Witness T’s statement taken
on 29 September 2005, served in edited form on the Defence on 7 October 2005;

VIII. REQUESTS the Registry to disclose to the Defence the letter dated 15 September 2005
written by Counsel for Witness T, annexed to the Prosecution Motion under Rule 66 (C) for
material within the Dossier of a certain State to be reviewed in camera by the Trial Chamber
and ruled not disclosable, filed ex parte on 26 September 2005. "

Arusha, 15 February 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

'® The name of the Counsel is specified in the confidential Annex to the Present Decision placed under seal.
"7 The name of the State is specified in the confidential Annex to the present Decision placed under seal.
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kskosk

Decision on Requests for Certification to Appeal Decision on Defence Motion to
Report Government of a Certain State to United Nations Security Council and
Prosecution Motions Under Rule 66 (C)

Rule 73 (B) of the Rules of Procedure and Evidence
14 March 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Certification to appeal a decision
granting partial disclosure of material communicated by a State to the Prosecution, Defence did not
prove that an immediate resolution by the Appeals Chamber of the issue will materially advance the
proceedings, Allegations of errors of law irrelevant — Motion denied

International Instruments cited :
Rules of Procedure and Evidence, rules 66 (A) (ii) and 73 (B) ; Statute, art. 28
International Cases cited :

[.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse, Joseph
Nzirorera and André Rwamakuba, Décision relative a la requéte de Joseph Nzirorera aux fins
d’obtenir la coopération du Gouvernement francais, 23 February 2005 (ICTR-98-44) ; Trial Chamber,
The Prosecutor v. Théoneste Bagosora et al., Certification of Appeal Concerning Prosecution
Investigation of Protected Defence Witnesses, 21 July 2005 (ICTR-98-41) ; Trial Chamber, The
Prosecutor v. Edouard Karemera et al., Decision on Defence Motion to Report Government of a
Certain State to United Nations Security Council and on Prosecution Motions under Rule 66 (C) of the
Rules), 15 February 2006 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Motion for Reconsideration Concerning Standards for Granting Certification of
Interlocutory Appeal, 16 February 2006 (ICTR-98-41)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Tihomir Blaski¢, Decision on the Request of the
Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997, 29 October 1997
(IT-95-14)

Introduction
1. On 15 February 2006, the Chamber denied the Defence’s request to report the Government of a
certain State to United Nations Security Council' and granted in part the related Prosecution Motions

Under Rule 66 (C).

2. On 20 February 2006, Joseph Nzirorera and Mathieu Ngirumpatse filed motions for certification
to appeal the Decision.” The Prosecution opposes both motions.’

' Karemera et al., Decision on Defence Motion to Report Government of a Certain State to United Nations Security Council
and Prosecution Motions Under Rule 66 (C) (TC), 15 February 2006.

2 «Application for Certification to appeal decision on Defence Motion to report Government of a certain State to united
nations Security Council and Prosecution Motions Under Rule 66 (C)”, filed by the Joseph Nzirorera on 20 February 2006.
“Requéte de M. Ngirumpatse en certification d’appel contre les décisions suivantes: (...) Decision on Defence Motion to
report Government of a Certain state to UNSC and on prosecution Motions Under Rule 66 (C) of the Rules)”, filed on 20
February 2006 (...).
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Discussion

3. Relying on a Bagosora Decision, Joseph Nzirorera contends that Trial Chamber I granted the
certification to appeal its Decision on whether the Prosecution could have access to immigration
records of Defence witnesses for impeachment purposes.* He submits that the same situation applies in
the present case and the resolution of this issue by the Appeals Chamber will allow him to obtain the
material in time for his use in cross-examining Witness T.

4. Joseph Nzirorera is of the view that the Chamber should also verify whether the requesting party
has shown that the appeal could succeed, in addition to the clear standard required for certification.’
According to him, the Chamber made some errors of law in the impugned Decision. The Chamber
held that security concerns are a valid ground for a State not to comply with Article 28 of the Statute.
Referring to the Blaskic case, he submits that the State must comply and could request protective
measures to protect its national security interests.

5. Joseph Nzirorera stresses that the Government of the State never filed any objection to the
disclosure of the material requested. The Chamber erred in relying on an unofficial letter from a
Prosecutor as the position of the Government of the State.

6. Moreover, Joseph Nzirorera submits that in the Chamber’s ruling of 23 February 2005 following
a Defence motion pursuant to Article 28 of the Statute, it was affirmed that the Prosecutor’s request to
use Rule 66 (C) was of no interest to him and inadmissible.” The Prosecutor got the same material
from the State Prosecutor and applied the same Rule 66 (C) to withhold some documents. The
Chamber erred in allowing an unlawful interference by the Prosecutor with the Article 28 procedure.

7. In addition, he claims that the Chamber valued the fair trial rights of Witness T over the rights of
Joseph Nzirorera and those of his Co-accused.

8. According to Joseph Nzirorera, the Chamber could have ordered the disclosure of the documents
with some protective measures, including an order forbidding the Defence to contact the witnesses
revealed by the disclosure. Alternatively, the Chamber could have postponed the testimony of Witness
T until the completion of his trial.

9. Mathieu Ngirumpatse argues that while the Chamber found that the Prosecution did not comply
with its obligation, it refused to apply the consequence of its analysis but rather dismissed the Defence
motions. The Prosecution’s non-compliance with its obligations under Rule 66 (A) (ii) is systematic
and tends to be strategic. Mathieu Ngirumpatse contends that the Chamber is creating a culture of
impunity in favour of the Prosecution while penalizing the Defence. The Defence rights cannot be
freely and fully exercised if the material is not disclosed in its entirety 60 days before the testimony of
a witness, thereby affecting the fair and expeditions conduct of the proceedings. Moreover, the
immediate resolution of this issue will allow the Chamber and the parties to hear the Prosecution
witnesses in accordance with the rights of the Defence to cross-examine them with full knowledge of
the case.

* “Prosecutor’s Response to Joseph Nzirorera and Mathieu Ngirumpatse application for Certification to Appeal Decision on
Defence Motion to Report Government of a Certain State to United Nations Security council and Prosecution Motions Under
Rule 66 (C)”, filed on 27 February 2006.

* The Prosecutor v. Théoneste Bagosora et al., Case N°ICTR-98-41-T (Bagosora et al.), Certification of Appeal Concerning
Prosecution Investigation of Protected Defence Witnesses (TC), 21 July 2005.

% Bagosora et al, Decision on Motion for Reconsideration Concerning Standards for Granting Certification of Interlocutory
Appeal (TC), 16 February 2006, para. 4.

¢ Prosecutor v. Tihomir Blaskic, Case N°IT-95-14-A, Judgement on the Request of the republic of Croatia for review of the
Decision of Trial Chamber II of 18 July 1997 (AC), 29 October 1997, para. 64.

" Karemera et al., Décision relative a la requéte de Joseph Nzirorera aux fins d’obtenir la coopération du Gouvernement d’un
certain Etat (TC), 23 février 2005, para. 6.
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10. The Prosecution is of the view that that both applications do not meet all the requirements of
Rule 73 (B) and therefore have to be dismissed.

11. Rule 73 (B) provides that Decisions rendered under Rule 73 motions are without interlocutory
appeal, except on the Chamber’s discretion for very limited circumstances provided for in that Rule.
Certification to appeal may be granted if both conditions stipulated by Rule 73 (B) are satisfied: the
applicant must show (i) how the impugned Decision involves an issue that would significantly affect a
fair and expeditious conduct of the proceedings or the outcome of the trial, and (ii) that an “immediate
resolution by the Appeals Chamber may materially advance the proceedings”.

12. Having reviewed the applicants’ Motions, the Chamber considers that the Defence has failed to
show how the Decision involves an issue that would significantly affect a fair and expeditious conduct
of the proceedings or the outcome of the trial. The Chamber recalls that the respect of the rights of the
Defence to cross-examine the Prosecution witnesses and the rights of the Accused to a fair and
expeditious conduct of the proceedings were considered in the impugned Decision of 15 February
2006. In this regard, it was specified that Prosecution witnesses could be recalled to testify at a later
stage of the proceedings, if necessary.*

13. The Chamber also takes the view that the Defence did not prove that an immediate resolution
by the Appeals Chamber of the issue will materially advance the proceedings.

14. Moreover, Joseph Nzirorera referred to some errors of law as a ground for certification to
appeal a Chamber’s Decision without showing how such an argument meets the conditions set out by
Rule 73 (B) of the Rules. The Chamber notes that allegations of errors of law are not relevant in
considering a motion on certification to appeal.’

15. The Chamber concludes that the conditions under Rule 73 (B) have not been satisfied and is
therefore unable to grant certification to appeal the Impugned Decision.

FOR THE ABOVE MENTIONED REASONS, THE CHAMBER

DENIES the Defence Motions on certification to appeal.

Arusha, 14 March 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

¥ Karemera et al., Decision on Defence Motion to Report Government of a Certain State to United Nations Security Council
and Prosecution Motions Under Rule 66 (C) (TC), 15 February 2006, para. 26.

® The Prosecutor v. Théoneste Bagosora et al., Case N°ICTR-98-41-T, Decision on the Motion for Reconsideration
Concerning Standards for Granting Certification of Interlocutory Appeal (TC), 16 February 2006, para. 4; The Prosecutor v.
Casimir Bizimungu et al., Case N°ICTR-99-50-T, Decision on Bicamumpaka’s Request Pursuant to Rule 73 for Certification
to Appeal the 1 December 2004 “Decision on the Motion of Bicamumpaka and Mugenzi for Disclosure of Relevant Material
(TC)”, 4 February 2005, para. 28.
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kskosk

Order Assigning Judges to a Case Before the Appeals Chamber
16 March 2006 (ICTR-98-44-AR73.6)

(Original : English)

Appeals Chamber

Judge : Fausto Pocar, Presiding Judge

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Assignment of Judges
International Instruments cited :

Rules of Procedure and Evidence, rule 73 ; Statute, art. 11 (3) and 13 (4)

I, FAUSTO POCAR, Presiding Judge of the Appeals Chamber of the International Criminal
Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of Neighbouring
States Between 1 January and 31 December 1994 (“International Tribunal”),

NOTING “Joseph Nzirorera’s Interlocutory Appeal from Decision Denying Motion for Stay of
Proceedings and Request for Stay Pending Appeal” filed on 7 March 2006 against the Oral Decision
rendered by the Trial Chamber on 16 February 2006 denying his Motion for Stay of Proceedings filed
on 6 February 2006;

CONSIDERING Articles 11 (3) and 13 (4) of the Statute of the International Tribunal and Rule 73
of the Rules of Procedure and Evidence;

CONSIDERING the composition of the Appeals Chamber of the International Criminal Tribunal
for the Former Yugoslavia as set out in document IT/242 issued on 17 November 2005;

HEREBY ORDER that the Bench in Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and
Joseph Nzirorera, Case N°ICTR-98-44-AR73.6, shall be composed as follows:

Judge Mohamed Shahabuddeen
Judge Mehmet Giiney

Judge Liu Daqun

Judge Theodor Meron

Judge Wolfgang Schomburg

Done in English and French, the English version being authoritative.

Done this 16" day of March 2006, At The Hague, The Netherlands.

[Signed] : Fausto Pocar

kskosk

Decision on Requests for Disclosure of Witness T’s Immigration Records
Rule 54 of the Rules of Procedure and Evidence
17 March 2006 (ICTR-98-44-T)
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(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Prosecutor seeking to be relieved
of its disclosure obligation, No objection of the judicial authorities of the relevant States to disclose
Witness’ immigration records — Motion partially granted

International Instrument cited :
Rules of Procedure and Evidence, rules 54 and 66 (C)
Introduction

1. Following a Defence application for orders to compel the Prosecution to disclose material
relating to the testimony of Witness T, the Chamber requested a certain State' (“First State”) to assist
by providing documentation in its possession concerning the witness. In September 2005, the
Prosecution received information from the First State, which included material from the witness’
immigration files in another State” (the “Second State”). On 13 February 2006, the Chamber made an
Order requesting the authorities of the First State to provide additional information specifically related
to Witness T’s immigration file.

2. On 15 February 2006, in its “Decision on Defence Motion to Report Government of a Certain
State to United Nations Security Council and on Prosecution Motions under Rule 66 (C) of the Rules”,
the Chamber reserved its ruling on the question of whether the Prosecution must disclose Witness T’s
immigration records to the Defence, until it had received a response to its Decision of 13 February
2006 from the First State. The Chamber received the said Response on 13 March 2006.

Discussion

3. The basis for the Prosecution seeking to be relieved of its obligation to disclose the records
entirely or in redacted form under Rule 66 (C) of the Rules was that it would prejudice ongoing
investigations or that it was contrary to the public interest of the First and Second States.

4. The Chamber notes from the Response of 13 March 2006 that the judicial authorities of the
relevant States do not have any objection to the disclosure of Witness T’s immigration records to the
Parties, on the condition that the names of the witnesses mentioned in statement number 20041224 be
redacted. Further, the Chamber has reviewed the immigration documents in question and does not find
that the information contained in these documents would prejudice any ongoing investigation.
Therefore, the Prosecution’s argument is no longer applicable.

5. Finally, the Chamber notes that Joseph Nzirorera sought the same relief in his Confidential
Motion to obtain the material from the Second State.* That Motion is now moot and is dismissed.

For the above mentioned reasons, the Chamber

"In accordance with specific protective measures applicable in the instant case, the name of the State is specified in the
Confidential Annex to the present Decision.

% In accordance with specific protective measures applicable in the instant case, the name of the Other State is specified in the
Confidential Annex to the present Decision.

® The State’s response is also attached as a Confidential Annex to this decision.

* Filed by Nzirorera on 29 November 2005.
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I. ORDERS the Prosecutor to disclose Witness T’s immigration records to the Defence in
accordance with the redaction below;

II. ORDERS that the names of witnesses appearing in statement number 20041224 be redacted;
III. DENIES the remainder of the Prosecutor’s Motion with respect to Witness T’s immigration
file;

IV. DENIES Joseph Nzirorera’s Motion for Request for Cooperation to Government of the

Second State in its entirety.

Arusha, 17 March 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Defence Requests for Certification to Appeal Decision on Motions for
order for Production of Documents by the Government of Rwanda and for
Consequential Orders
Rule 73 (B) of the Rules of Procedure and Evidence
17 March 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Request for a certification to
appeal, Rule 73 motions are in principle without interlocutory appeal, Conditions for granting a
certification to appeal are cumulative, Right of the accused to a fair and expeditious conduct of the
proceedings, Benefit of the disclosure of judicial records to the preparation of the Defence and to the
Trial Chamber in its assessment of witnesses’ credibility — Motion denied

International Instrument cited :
Rules of Procedure and Evidence, rules 66 (A) (ii), 73 (B) and 90 (G)
International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Elizaphan Ntakirutimana and Gérard
Ntakirutimana, Reasons for the Decision on Request for Admission of Additional Evidence, 8
September 2004 (ICTR-96-10 and ICTR-96-17) ; Trial Chamber, The Prosecutor v. Casimir
Bizimungu et al., Decision on Bicamumpaka’s Request Pursuant to Rule 73 for Certification to Appeal
the 1 December 2004 “Decision on the Motion of Bicamumpaka and Mugenzi for Disclosure of
Relevant Material”, 4 February 2005 (ICTR-99-50) ; Trial Chamber, The Prosecutor v. Edouard
Karemera et al., Decision on Motions to Compel Inspection and Disclosure and to direct Witnesses to
Bring Judicial and Immigration Records, 14 September 2005 (ICTR-98-44) ; Trial Chamber, The
Prosecutor v. Edouard Karemera et al., Decision on Motions for Order for Production of Documents
by the Government of Rwanda and for Consequential Orders, 13 February 2006 (ICTR-98-44) ; Trial
Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Motion for Reconsideration
Concerning Standards for Granting Certification of Interlocutory Appeal, 16 February 2006 (ICTR-98-
41)

43



I.C.T.Y. : Appeals Chamber, The Prosecutor v. Dario Kordi¢ and Mario Cerkez, Decision on
Request of the Republic of Croatia for Review of a Binding Order, 9 September 1999 (IT-95-14/1)

Introduction

1. The Defence has complained that, despite repeated efforts, certain documents have not yet been
obtained from the Rwandan government pertaining to Prosecution witnesses. On 13 February 2006,
the Chamber rendered its “Decision on Motions for Order for Production of Documents by the
Government of Rwanda and for Consequential Orders” in which it granted in part the Defence
Motions for the material requested which was sufficiently defined.

2. On 20 February 2006, Joseph Nzirorera and Mathieu Ngirumpatse filed motions for certification
to appeal the said Decision on the issue of the material that the Chamber decided was not sufficiently
defined.' The Prosecution opposes both motions.?

Discussion

3. Joseph Nzirorera seeks a certification to appeal the issue discussed in paragraph 8 of the
impugned Decision which held that:

“with regard to the documents containing charges filed against the listed persons and
information from witnesses or victims which accuse the listed Prosecution witnesses of crimes
relating to events in 1994, the Chamber finds that the material requested is not adequately
precise for a request of cooperation of the Rwandan authorities™.

4. Joseph Nzirorera argues that this denial of disclosure of charges will deprive the Defence of
important information which can be used in its cross-examination of Prosecution witnesses to
challenge their credibility.

5. Moreover, Joseph Nzirorera submits that the Chamber should also verify whether or not the
requesting party has shown that the appeal could succeed.’ He also argues that the Chamber made an
error of law in determining that the documents sought did not meet the specificity required by the
Appeals Chamber for Article 28, being whether the requested State can sufficiently identify the
documents to disclose them to the requesting party.* He claims that the charging documents and
statements of witnesses and victims are part of the dossier of the Prosecution witness whose prior
statements were ordered to be disclosed by the Chamber and can be easily identified by the Rwandan
authorities.

6. Mathieu Ngirumpatse argues that while the Chamber found that the Prosecution did not comply
with its obligation, it refused to apply the consequence of its analysis but rather dismissed the Defence
motions. The Prosecution’s non-compliance with its obligations under Rule 66 (A) (ii) is systematic
and tends to be strategic. Mathieu Ngirumpatse contends that the Chamber is creating a culture of
impunity in favour of the Prosecution while penalizing the Defence. The Defence rights cannot be
freely and fully exercised if the material is not disclosed in its entirety 60 days before the testimony of
a witness, thereby affecting the fair and expeditions conduct of the proceedings. It claims that the
immediate resolution of this issue will allow the Chamber and the parties to hear the Prosecution

! “Motion for Certification to Appeal Decision on Motions for Order for Production of Documents by the Government of
Rwanda”; and “Requéte de M. Ngirumpatse en certification d’appel contre les decisions suivantes: (...) Decision on Motions
for Order for Production of Documents by the Government of Rwanda and for Consequential Orders”, filed both on 20
February 2006.

% “Prosecutor’s Response to Joseph Nzirorera and Mathieu Ngirumpatse Motions for Certification to Appeal Decisions on
Motion for Order for Production of Documents by the Government or Rwanda”, filed on 27 February 2006.

> The Prosecutor v. Théoneste Bagosora et al., Case N°ICTR-98-41-T (Bagosora et al.), Decision on Motion for
Reconsideration Concerning Standards for Granting Certification of Interlocutory Appeal (TC), 16 February 2006, para. 4.

* Prosecutor v. Kordic and Cerkez, Case N°IT-95-14/1-A, Decision on Request of the Republic of Croatia for Review of a
Binding Order (AC), 9 September 1999, para. 38.
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witnesses in accordance with the rights of the Defence to cross-examine them with full knowledge of
the case.

7. The Prosecution contends that both applications do not meet all the requirements of Rule 73 (B).

8. Rule 73 (B) provides that Decisions rendered under Rule 73 motions are without interlocutory
appeal, except on the Chamber’s discretion for very limited circumstances provided for in that Rule.
Certification to appeal may be granted if both conditions stipulated by Rule 73 (B) are satisfied: the
applicant must show (i) how the impugned Decision involves an issue that would significantly affect a
fair and expeditious conduct of the proceedings or the outcome of the trial, and (ii) that an “immediate
resolution by the Appeals Chamber may materially advance the proceedings”. The Chamber considers
that the two conditions set out above are cumulative and an applicant needs to satisfy both of them in
order for the Chamber to exercise its discretion in favour of certification.

9. The Chamber recalls that the right of the accused to a fair and expeditious conduct of the
proceedings have been taken into account in the Impugned Decision of 13 February 2006. It was
specified that, if need arises, Prosecution witnesses could be recalled to testify at a later stage of the
proceedings.” The Chamber notes that the Defence counsels have failed to show how the Decision
involves an issue that would significantly affect a fair and expeditious conduct of the proceedings. In
addition, it considers that the first requirement of the disjunctive first condition for certification to
appeal having not been satisfied, there is no need to consider the alternative requirement i.e. whether
the issue will affect the outcome of the trial.

10. Mathieu Ngirumpatse contends that the immediate resolution of this issue will prevent all
disclosure problems and the renewal of Defence motions due to the violations of its rights without
obtaining any sanction. It will also allow sanctioning efficiently these violations to prevent their
repetition. In addition, the Chamber and the parties will hear the Prosecution witnesses in accordance
with the rights of the Defence and the Accused to cross-examine them with a full knowledge of the
case. Mathieu Ngirumpatse also argues that the remedy the Chamber always proposes consists in
giving the opportunity to recall a witness for further cross-examination, if it becomes necessary. The
immediate resolution of this issue may clarify such interpretation of the Rules.

11. The Chamber endorses the Tribunal’s finding that disclosure of judicial records is not merely
for the benefit of the preparation of the Defence but it is also required to assist the Trial Chambers in
their assessments of witnesses’ credibility pursuant to Rule 90 (G) of the Rules. The Chamber has
found in the Impugned Decision that

“the overall interest of the proceedings in this case would not be served by an order delaying the
testimonies of some Prosecution witnesses scheduled to testify during the next trial session
before the Chamber, even if their judicial records are not disclosed before they testify. They can
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be recalled at a later stage of the proceedings, if necessary”.
Consequently, Mathieu Ngirumpatse did show how an immediate resolution by the Appeals
Chamber of the issue will materially advance the proceedings.

12. Moreover, Joseph Nzirorera refers to an error of law as a ground for certification to appeal the
impugned Decision without showing how such an argumentation meets the requirements set out by

> Karemera et al., Decision on Motions for Order for Production of Documents and Consequential Orders (TC), 13 February
2006, para. 13.

% Karemera et al., Decision on Motion for Order for Production of Documents by the Governments of Rwanda and for
Consequential Orders, 13 February 2006, para. 7; Karemera et al., Decision on Motions to Compel Inspection and Disclosure
and to Direct Witnesses to Bring Judicial and Immigration Records (TC), 14 September 2005, para. 8; Prosecutor v.
Elizaphan Ntakirutimana and Gérard Ntakirutimana, Case N°ICTR-96-10-A, ICTR-96-17-A, Reasons for the Decision on
Request for Admission of Additional Evidence (AC), 8 September 2004, paras. 47-52.

" Karemera et al., Decision on Motions for Order for Production of Documents by the Government of Rwanda and for
Consequential Orders (TC), 13 February 2006, para. 13
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Rule 73 (B) of the Rules. The Chamber finds that the allegation relating to an error of law is irrelevant
in considering this motion on certification to appeal.®

FOR THE ABOVE MENTIONED REASONS, THE CHAMBER,
DENIES the Defence Motions on certification to appeal.

Arusha, 17 March 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

¥ Bagosora et al., Decision on the Motion for Reconsideration Concerning Standarjs for Granting Certification of
Interlocutory Appeal (TC), 16 February 2006, para. 4; The Prosecutor v. Casimir Bizimungu et al., Case N°ICTR-99-50-T,
Decision on Bicamumpaka’s Request Pursuant to Rule 73 for Certification to Appeal the 1 December 2004 “Decision on the
Motion of Bicamumpaka and Mugenzi for Dis:losure of Relevant Material (TC)”, 4 February 2005, para. 28.
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kskosk

Decision on Request for Extension of Time
24 March 2006 (ICTR-98-44-AR73.7)

(Original: English)
Appeals Chamber

Judges : Liu Daqun, Presiding Judge ; Mohamed Shahabuddeen ; Mehmet Giiney ; Theodor Meron
; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of time, Showing of
good cause : Missing of French translations, Joint nature of the trial and the breadth of the Appeal
necessitate the granting of a reasonable delay to allow for translation — Motion granted

International Instrument cited :
Rules of Procedure and Evidence, rule 11

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Serious Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of the “Prosecutor’s
Interlocutory Appeal of the Trial Chamber’s Decision Given Orally on 16 February 2006 Regarding
the Role of the Electronic Disclosure Suite in Discharging the Prosecution’s Disclosure Obligations”,
filed on 6 March 2006 (“Appeal”). The Appeals Chamber is also presently seized of a request for an
extension of time to reply to the Appeal pending the translation of the Prosecution’s submissions into
French, filed by Mathieu Ngirumpatse (“Motion for Extension of Time”).!

2. Rule 116 of the Rules of Procedure and Evidence of the Tribunal allows for extensions of time
upon a showing of good cause. As the Appeals Chamber has observed, counsel for Mr. Ngirumpatse
work in French and not in English.? It is clear that, in order to be able to make a full answer to the
Appeal, he needs access to French translations of the Appeal itself. The Appeals Chamber has recently
determined in similar circumstances in this case that this constitutes good cause.’ Although the
Prosecution objects to Mr. Ngirumpatse’s request,’ the joint nature of the trial and the breadth of the
Appeal necessitate the granting of a reasonable delay to allow for translation for his benefit.

3. For the foregoing reasons, the Motion for Extension of Time is GRANTED. The Registry is
DIRECTED to provide to Mr. Ngirumpatse and his counsel, on an urgent basis, French translations of
the Appeal and the present decision. Starting from the date on which the last of these translated
documents is transmitted, Mr. Ngirumpatse will be permitted 10 days to file his response, if any, to the
Appeal.

' Requéte de M. Ngirumpatse aux fins d’extension du délai de réponse sur le Prosecutor’s Interlocutory Appeal of the Trial
Chamber’s Decision Given Orally on 16 February regarding the Role of the Electronic Disclosure Suite in Discharging the
Prosecution’s Disclosure Obligations, filed 10 March 2006.

2 The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-AR116, Decision on Request for Extension of Time, 27
January 2006, para. 4.

* Karemera et al., Decision on Request for Extension of Time, para. 4.

* In response, the Prosecution argues that translation is unnecessary because counsel for Mr. Ngirumpatse did not specify in
his motion that he could not work in English, Mr. Ngirumpatse did not file the original motion underlying the impugned
decision, and he has a related request for certification pending. See Réponse du Procureur a la Requéte de M. Ngirumpatse
aux fins d’extension du délai de réponse sur la Prosecutor’s Interlocutory Appeal of the Trial Chamber’s Decision Given
Orally on 16 February regarding the Role of the Electronic Disclosure Suite in Discharging the Prosecution’s Disclosure
Obligations, filed 14 March 2006, paras. 3-5.
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Done in English and French, the English version being authoritative.

Done this 24th day of March 2006, At The Hague, The Netherlands.

[Signed] : Liu Daqun

kskosk

Decision on Motions to Exclude Testimony of Prosecution Witness ADE
Rule 73 bis of the Rules of Procedure and Evidence
30 March 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Exclusion of witness’ testimony,
Applications must be filed inter partes in principle, General principle of audi alteram partem, Ex parte
applications not necessarily contrary to the fairness of the proceedings when necessary in the interests
of justice, Inappropriate reasons for filing ex parte, No prejudice to the Defence — Motion denied

International Instrument cited :
Rules of Procedure and Evidence, rules 54 and 73
International Cases cited :

I.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Motion To
Unseal Ex Parte Submissions and To Strike Paragraphs 32.4 and 49 from the Amended Indictment, 3
May 2005 (ICTR-98-44)

Introduction

1 The trial in this case started on 19 September 2005. On 13 December 2005, the Chamber granted
leave to add Witness ADE to the Prosecution witness list, but ordered the Prosecution to notify, no
later than 10 January 2006, the Chamber and all the Accused which witnesses could be removed as a
result of Witness ADE’s testimony.

2. After that, the Prosecution submitted that it could not indicate which Prosecution witnesses
could be removed from the list as a result of the addition of Witness ADE and that it would only be in
a position to do so after the witness has testified.' On 12 January 2005, the Defence for Nzirorera filed
a motion seeking the exclusion of the testimony of Witness ADE.

3. On 10 February 2006, considering the Prosecution’s argument that it was premature to provide
such information, the Chamber ruled that the Prosecution is expected to know its case before it goes to
trial and should therefore be in a position to comply with the Chamber’s Order of 16 December 2005 .

' See Prosecutor’s Inter-Office Memorandum, dated 20 December 2005.

% Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-T (“Karemera et
al.”), Decision on Prosecution Motion Seeking Extension of Time to File Applications under Rule 92 bis (TC), 10 February
2006.
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4. On 20 February 2006, the Prosecution filed confidential and to the attention of the Chamber
only, a list of the witnesses which could be removed from the Prosecution’s witness list as a result of
Witness ADE’s testimony.® As a result, the Defence for Ngirumpatse claims that the Prosecution has
not complied with the Chamber’s order and therefore that Witness ADE’s testimony should be
excluded.* Since Joseph Nzirorera, Mathieu Ngirumpatse and the Prosecution’s filing are interrelated,
the Chamber will now consider them altogether.

Discussion

5. As a preliminary matter, the Chamber notes that it will consider Mathieu Ngirumpatse’s Motion
dated 27 February 2005, but filed on 28 February 2005.

6. The Defence for Nzirorera submits that the Chamber’s order of 13 December 2005 was a
condition precedent for Witness ADE to testify and since that condition was not fulfilled on 10
January 2006, Witness ADE’s testimony should be excluded. The Defence for Ngirumpatse submits
that the Prosecution’s ex parte filing of 20 February 2006 is contrary to the Chamber’s prior Orders of
13 December 2005 and 10 February 2006 and to Rule 73 of the Rules of Procedure and Evidence. It
further argues that the Prosecution’s witness list is an essential document and that the ex parte
communication is tantamount to refusing to give a final witness list after over six months after the trial
has started. The Defence for Ngirumpatse requests the Chamber to (1) find that the Prosecution has
not complied with its requirement to inform the Chamber and the Defence which witnesses could be
removed as a result of adding Witness ADE to the list; (2) find that the Prosecution did not comply
with the Chamber’s order of 10 February 2006; (3) retract, pursuant to Rule 54, its authorization to
add Witness ADE to the witness list as a consequence.

7. To its filing of 20 February 2006, the Prosecution attached ex parte a list of seven witnesses that
could be removed as a result of Witness ADE testimony. It claims three reasons for this filing only
with the Chamber. First, in the Prosecution’s view, the Defence may not prepare for evidence of these
witnesses prior to ADE’s testimony. There could be therefore delays in receiving their evidence if the
Prosecution should decide to call them. Second, the Prosecution claims that the disclosure to the
Defence of the witnesses that could be removed forces the Prosecution to reveal its strategy of which
witnesses will be heard as a result of lack of confidence in ADE’s testimony. Finally, in the
Prosecution’s view, if these witnesses find out that they may not be called for this reason, they might
refuse to cooperate because of the characterization of their testimony. The Prosecution feels that
despite court orders, this information travels quickly to witnesses and their reaction to these
circumstances may have strong negative implications.

8. As a general rule, applications must be filed inter partes.’ Such a rule finds its expression in the
general principle of audi alteram partem. Ex parte applications are not necessarily contrary to the
fairness of the proceedings where it is thought to be necessary in the interests of justice to do so:
where the disclosure to the other party or parties in the proceedings of the information conveyed by
the application, or of the fact the application itself, would be likely to prejudice unfairly either the
party making the application or some person or persons involved in or related to that application.

9. In the present case, the Prosecution’s arguments are not persuasive. It is clear that the purpose,
for which the Chamber requested the Prosecution to disclose the names of the witnesses which may be
removed following the testimony of ADE, was to assist the preparation of the Defence. The

* Prosecutor’s Filing Pursuant to Trial Chamber III Decision of 10 February 2006 and 13 December 2005 concerning
Prosecutor’s List of Witnesses for the Trial.

* Mathieu Ngirumpatse’s Mémoire is dated 27 February 2006, but has been filed on 28 February 2006. On the same date, he
filed a request for extension of time for the Chamber to take into consideration his Mémoire. In addition, he filed another
Mémoire requesting the Chamber to reconsider its Decision of 13 December 2005 and submitting the same arguments as the
arguments developed in its first Mémoire.

* See: Karemera et al., Decision on Motion To Unseal Ex Parte Submissions and To Strike Paragraphs 32.4 and 49 from the
Amended Indictment (TC), 3 May 2005.
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Prosecution stated that it would be able to remove some of these witnesses, and the Chamber simply
ordered it to notify the Chamber and the Defence, not to actually remove the witnesses as seen by its
Order of 13 December 2005. At this stage, the Defence is still expected to prepare the evidence of all
the witnesses listed on the Prosecution list. In addition, the Chamber decided that these witnesses who
could be removed should not be called during the same session during which Witness ADE will
testify. All the necessary steps have therefore been taken to avoid any delay in the proceedings.

10. The Chamber does not consider that the Prosecution’s strategy can be jeopardized by such a
disclosure to the Defence. In its reply to Joseph Nzirorera’s Motion, the Prosecution clearly explains
its intention and the possibility of abandoning some portions of the Indictment as pleaded, and
therefore the evidence to be given by other witnesses, because ADE’s evidence would be so
compelling on other aspects of the Indictment.

11. The Chamber has sympathy for the Prosecutor’s concern that some witnesses may decline to
cooperate if they were informed that they could not be called. This argument should not prevent
disclosure to the Defence but would facilitate better preparation of the defence.

12. For the foregoing reasons, the Chamber finds that the ex parte nature of the Prosecution’s filing
is inappropriate. The concern raised by the Prosecution as to dissemination of the information can be
addressed by the filing being done confidentially.

13. The Chamber does not find however that the Accused suffered any prejudice in the present
circumstances. The final Prosecution witness list, as set out in Rule 73 bis of the Rules, is the one filed
by the Prosecution in accordance with the Chamber’s Decision of 13 December 2005, which includes
the seven witnesses that could be removed as a result of Witness ADE’s testimony. The indication of
which witnesses could be removed is only warranted to facilitate the Accused to better manage the
preparation of their defence.

FOR THE ABOVE MENTIONED REASONS, THE CHAMBER

I. DENIES Joseph Nzirorera’s and Mathieu Ngirumpatse’s Motions;

II. DENIES the Prosecution’s application to file ex parte the list of witnesses that could be
removed as a result of Witness ADE’s testimony;

III. ORDERS that the confidential annex to the Prosecution filing of 20 February 2006 be
disclosed forthwith and confidentially to the Defence of each Accused persons.

Arusha, 30 March 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Scheduling Order
Rule 54 of the Rules of Procedure and Evidence
30 March 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber II1

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam
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Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Order of Appearance of
Witnesses for the Next Trial Session, Discussion on the date of appearance of a witness having to
testify by video-link, Ethical obligation as lawyers not to disseminate protected information, Duty of
the Prosecution to present the best available evidence to prove its case — Length of Examination,
Cross-examination limited to three times as long as the examination-in-chief

International Instruments cited :
Rules of Procedure and Evidence, rules 39, 68, 69 and 75 ; Statute, art. 19 and 20
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision for Disclosure
Under Rule 68, 1 March 2004 (ICTR-98-41) ; Trial Chamber, The Prosecutor v. Edouard Karemera et
al., Decision on Joseph Nzirorera’s Motion to Compel Inspection and Disclosure, 5 July 2005 (ICTR-
98-44) ; Trial Chamber, The Prosecutor v. Augustin Bizimungu, Decision on the Prosecution’s Motion
dated 9 August 2005 to Vary its List of Witnesses Pursuant to Rule 73 bis (E), 21 September 2005
(ICTR-2000-56) ; Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Variance of
the Prosecution Witness List, 13 December 2005 (ICTR-98-44)

1. The trial in this case started on 19 September 2005. The second trial session was completed on
17 March 2006 after hearing the third Prosecution witness. At the Status Conference held the same
day, the parties agreed that the next trial session will take place from 15 May until 14 July 2006. The
order of witnesses to be heard, including disclosure concerns, and the length of time for the
examination of witnesses were discussed. Furthermore, the Chamber granted the parties leave to file
further submissions and that the Prosecution did so on 22 March 2006.

Order of Appearance of Witnesses for the Next Trial Session

2. In its submissions,' the Prosecution provides a list of witnesses to be called for the next session.
The Defence teams only discuss the date Witness T should start testifying and the scheduling of
Witness ADE.

3. All parties agree that Witness T be called at the commencement of the next session. The
Accused Mathieu Ngirumpatse however requests that Witness T should start his testimony on 22 May
2006 so that both his Counsel and Co-Counsel, who has other duties the week before, may be present
to assist him. While the Prosecution expresses its preference to call this witness on 15 May 2006 for
technical reasons, it does not actually object calling him a week later. After consultation with the
Registry, the Chamber has been informed that video-link facilities will be available from 22 May until
9 June 2006. The authorities of the State where the witness will reside during his testimony also
confirmed their availability to support the organization of the video-link during that period. In order to
preserve the fairness of the trial and the rights of the Accused to examine the witness against him in
accordance with Articles 19 and 20 of the Statute of the Tribunal, the Chamber is therefore of the view
that Witness T should start testifying from 22 May 2006.

4. Each Accused submits disclosure issues regarding Witness ADE which would impair the
preparation of his defence. The postponement of his testimony to the fourth session is therefore
requested. The Prosecution acknowledges its possession of several witness statements concerning
Witness ADE, which may be considered as exculpatory material to be disclosed in accordance with
Rule 68 of the Rules of Procedure and Evidence, but maintains its intention to call ADE at the next
trial session. The Prosecution had stated its intention to disclose the statements on the 14 of May
2006, but finally refrained from doing so and moved, at the Status Conference, the Chamber to order,

" See T. (closed session), 17 March 2006, p. 34 and Prosecutor’s Submission on Scheduling for Trial Session #3.
% See Statement made by Prosecution Lead Counsel, T., 15 March 2006.
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prior to any disclosure, the Defence not to reveal the identifying information contained in the
statements. The Prosecution relied on its obligation under Rule 39 of the Rules to protect the security
of informants and potential witnesses. The Defence Counsel considered that, in accordance with their
ethical obligations as lawyers, they were already obliged not to disseminate protected information.

5. Whereas the Prosecution has the duty to present the best available evidence to prove its case, the
Chamber must ensure a fair trial and conduct the proceedings with full respect for the rights of the
Accused.’ In the present case, Witness ADE is likely to be one of the most important prosecution
witnesses. It is only recently that he has been added to the Prosecution witness list. Witness ADE
statements have been disclosed.* It is not disputed that a redacted version of materials which may
suggest the innocence or mitigate the guilt of the Accused or affect the credibility of Prosecution
evidence have been disclosed only recently to the Defence although the next session is scheduled to
commence on 15 May 2006. In those particular circumstances, the Chamber is of the view that
scheduling this Witness for the next session could impair the fairness of trial and the rights of the
Accused to have time and facilities to prepare their defence. The Prosecution is therefore requested to
postpone the testimony of this witness and make the necessary arrangements to ensure the attendance
of Witnesses T, ALG, XBM, ZF, GHK, GFA, HH and AWB as proposed in its submissions.

6. Rule 39 of the Rules provides that the Prosecutor may take

“all measures deemed necessary for the purpose of the investigation and to support the
prosecution at trial, including the taking of special measures to provide for the safety of
potential witnesses and informants”.

This Rule must be read in conjunction with Articles 19 and 20 of the Statute and Rules 69 and 75
of the Rules which vest Chambers with exclusive authority to order protective measures. The
application of Rule 39 of the Rules by the Prosecution could not constitute, as such, an impediment to
disclosure of identifying information with respect to Prosecution witnesses.” Moreover, it has been
found that redacted portions of the statement of a former witness, including identity of the witness,
have to be disclosed under Rule 68 when it is inextricably connected with the substance of the
statements.’

7. In the present case, the Chamber is of the view that the Prosecution should disclose forthwith an
un-redacted version of any Rule 68 material in its possession regarding Witness ADE. Since the
witness statements regarding ADE may contain sensitive information that could affect the security of
these witnesses, the Defence and the Accused should be requested not to disseminate to the public and
media any identifying information included in.

Length of Examination

8. The Prosecution submits that cross-examination should be limited and last no more than three
times as long as the examination-in-chief. The Defence for Nzirorera objects to a strict mathematical
application to the length of cross-examination since witnesses can be unpredictable. Both Defence for
Ngirumpatse and Karemera express serious concerns about the duration of the examination until now
and agree that time standards for both parties may facilitate and expedite the proceedings.

9. In the Chamber’s view, there is value in fixing time standards for the witness examination,
including in-chief, cross and re-direct examination. This will not preclude the Chamber from adopting

3 Art. 19 and 20 of the Statute; see also Muvunyi Decision, par. 21; Prosecutor v. Bizimungu, Ndindiliyamana, Nzuwonemeya,
Saguhutu, Case N°ICTR-2000-56-T, Decision on the Prosecution’s Motion dated 9 August 2005 to Vary its List of Witnesses
Pursuant to Rule 73 bis (E) (TC), 21 September 2005, par. 32.

* See Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-94-44-T (“Karemera et
al.”), Decision on Variance of the Prosecution Witness List (TC), 13 December 2005.

* Karemera et al., Decision on Joseph Nzirorera’s Motion to Compel Inspection and Disclosure (TC), 5 July 2005, par. 18.

® Prosecutor v. Bagosora et al., Case N°ICTR-98-41-T, Decision on Motion for Disclosure under Rule 68 (TC), 1 March
2004, par. 6.

52



a flexible approach and grant extensions of time where appropriate. In addition, the experience in the
present case has shown that both parties are willing and able to comply with time-standards when
decided by the Chamber without jeopardizing the presentation of their case or the rights of the
Accused.

10. The Prosecution has provided an estimated length of examination-in-chief for each witness to
be called during the next session. The Chamber will address these estimates in details and discuss
them as well as other practice directives before the beginning of the next session.

11. However, the duration of Witness T’s testimony could be addressed now. The parties requests
between three to four weeks for the examination of this witness. It must be noted that, in the Bagosora
case, a complex case concerning four co-Accused, the same witness testified for only six days. The
Chamber is of the view that the parties may be able to better focus their examination of this witness, so
that the examination-in-chief could be done within two days (considering five hours in court per day),
seven days being devoted to cross-examination and a half day for the re-direct.

ACCORDINGLY, the Chamber
I. ORDERS that the third trial session shall start on 15 May 2006 until 14 July 2006;

IT. ORDERS that the testimony of Witness T take place by video-link from 22 May 2006 for a
period of approximately ten days, which could be reviewed as the evidence unfolds;

ITII. ORDERS that Witness ADE testimony be not called during the third trial session;

IV. ORDERS the Prosecution to make the necessary arrangements to ensure the attendance of
Witness T, ALG, XBM, ZF, GHK, GFA, HH and AWB as proposed in its submissions

V. ORDERS the Prosecution to disclose forthwith an un-redacted version of exculpatory
material in its possession regarding Witness ADE;

VI. ORDERS that the Defence and the Accused persons shall not share, reveal or discuss,
directly or indirectly, any documents or any information contained in any documents, or any
other information which could reveal or lead to the identification of any witness whose
statement shall be disclosed as ordered above, to any person or entity other than the Accused,
assigned Counsel or other persons working on the Defence team.

Arusha, 30 March 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Order for the Prosecutor for Filing Information and Material Ex Parte and Under
Seal Regarding Witness ADE
Rules 66 (C) and 68 (D) of the Rules of Procedure and Evidence
31 March 2006 (ICTR-98-44-T)

(Original : English)

Judge : Emile Francis Short, sitting pursuant to Rule 73 (A) of the Rules of Procedure and
Evidence

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Request for permission for
disclosure of limited information regarding payments and benefits provided to Prosecution Witness
and his family, Willingness of the Prosecutor to submit only to the Chamber in camera the specifics
not disclosed — Information and material sought to be kept confidential
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International Instrument cited :
Rules of Procedure and Evidence, rules 66 (C), 68 (D) and 73 (A)

1. The trial in this case started on 19 September 2005. The Chamber is now seized of a Prosecutor’s
motion seeking, under Rules 66 (C) and 68 (D) of the Rules of Procedure and Evidence, permission
for limited disclosure of information regarding payments and benefits provided to Prosecution Witness
ADE and his family.' However, the Prosecutor did not provide the Chamber with the information and
material sought to be kept confidential. He declares his willingness to submit to the Chamber in
camera, and only to the Chamber, all the specifics not included in the disclosure already made to the
Defence. The Accused Joseph Nzirorera contends that the Prosecutor’s Motion should be denied on a
technical ground because the Prosecution did not submit the material sought to be kept confidential as
mandated by the Rules.?

2. When deciding whether the Prosecutor may be relieved from disclosure of material which may
prejudice further or ongoing investigations, or may be contrary to the public interests or affect the
security interests of any State, the Chamber must have access to the information and material that are
sought to be kept confidential.’ The fact that the Prosecutor did not directly make available to the
Chamber the material does not as such prevent the Chamber from considering the merits of the
application. In the present case, the Prosecutor offered to provide the information and material to be
reviewed. At this stage, they should be therefore provided now to the Chamber only, in accordance
with Rules 66 (C) and 68 (D) of the Rules.

FOR THE ABOVE REASONS, THE CHAMBER
HEREBY ORDERS the Prosecutor to file by Monday 3 April 2006, with the Registry,
confidentially, under seal and only to the attention of the Chamber, the information and material that

are sought to be kept confidential.

Arusha, 31 March 2006, done in English.

[Signed] : Emile Francis Short

' Prosecutor’s Motion to Permit Limited Disclosure of Information Regarding Payments and Benefits Provided to Witness
ADE and His Family, filed on 15 December 2005.

% Joseph Nzirorera’s Response to Prosecution’s Motion to Permit Limited Disclosure of Information: Witness ADE, filed on
19 December 2005.

* Rule 66 (C) of the Rules provides:

Where information or materials are in the possession of the Prosecutor, the disclosure of which may prejudice further or
ongoing investigations, or for any other reasons which may be contrary to the public interest or affect the security interests of
any State, the Prosecutor may apply to the Trial Chamber sitting in camera to be relieved from the obligation to disclose
pursuant to Sub-Rules (A) and (B). When making such an application, the Prosecutor shall provide the Trial Chamber, and
only the Trial Chamber, with the information or materials that are sought to be kept confidential.

Rule 68 (D) of the Rules provides:

The Prosecutor shall apply to the Chamber sitting in camera to be relieved from an obligation under the Rules to disclose
information in the possession of the Prosecutor, if its disclosure may prejudice further or ongoing investigations, or for any
other reason may be contrary to the public interest or affect the security interests of any State, and when making such
application, the Prosecutor shall provide the Trial Chamber (but only the Trial Chamber) with the information that is sought
to be kept confidential.
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Decision on Edouard Karemera’s Request for Extension of Time to Respond to
Joseph Nzirorera’s Interlocutory Appeal
4 April 2006 (ICTR-98-44-AR73.6)

(Original: English)
Appeals Chamber

Judges : Liu Daqun, Presiding Judge ; Mohamed Shahabuddeen ; Mehmet Giiney ; Theodor Meron
; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of time, No showing
of good cause — Motion denied

International Instrument cited :
Rules of Procedure and Evidence, rule 116

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Serious Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of the “Joseph
Nzirorera’s Interlocutory Appeal from Decision Denying Motion for Stay of Proceedings and Request
for Stay Pending Appeal”, filed on 7 March 2006 (“Appeal”). The Appeals Chamber is also presently
seized of a request for an extension of time to respond to the Appeal pending the translation of the
submissions of both Mr. Nzirorera and the Prosecution into French, filed by Edouard Karemera on 24
March 2006 (“Motion for Extension of Time”).!

2. Rule 116 of the Rules of Procedure and Evidence of the Tribunal allows for extensions of time
upon a showing of good cause. A request must normally be filed within the prescribed time limits,
which Mr. Karemera did not do. He also provides no explanation for this failure.

Disposition
For the foregoing reasons, the Motion for Extension of Time is DENIED.

Done in English and French, the English version being authoritative.

Done this 4th day of April 2006, At The Hague, The Netherlands.

[Signed] : Liu Daqun

" The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-AR73.6, Requéte de Edouard Karemera en extension de
délai sur la Joseph Nzirorera’s Interlocutory Appeal from Decision Denying Motion for Stay of Proceedings and Request for
Stay Pending Appeal, filed 24 March 2006.
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Decision on Edouard Karemera’s Request for Extension of Time to Respond to the
Prosecution’s Interlocutory Appeal
4 April 2006 (ICTR-98-44-AR73.6)

(Original: English)
Appeals Chamber

Judges : Liu Daqun, Presiding Judge ; Mohamed Shahabuddeen ; Mehmet Giiney ; Theodor Meron
; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of time, Previous
request of extension of time granted to another accused, Language work of the Defence Counsel, No
demonstration of the need to access to the documents — Motion granted

International Instrument cited :
Rules of Procedure and Evidence, rule 116
International Cases cited :

[.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Request for
Extension of Time, 27 January 2006 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Edouard
Karemera et al., Decision on Request for Extension of Time, 24 March 2006 (ICTR-98-44)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Serious Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of the “Prosecutor’s
Interlocutory Appeal of the Trial Chamber’s Decision Given Orally on 16 February 2006 Regarding
the Role of the Electronic Disclosure Suite in Discharging the Prosecution’s Disclosure Obligations”,
filed on 6 March 2006 (“Appeal”). The Appeals Chamber is also presently seized of a request for an
extension of time to respond to the Appeal pending the translation of the submissions of the
Prosecution and Joseph Nzirorera into French, filed by Edouard Karemera on 24 March 2006
(“Motion for Extension of Time”).!

2. Rule 116 of the Rules of Procedure and Evidence of the Tribunal allows for extensions of time
upon a showing of good cause. A request must normally be filed within the prescribed time limits,
which Mr. Karemera did not do. However, the Appeals Chamber has already granted Mr.
Ngirumpatse’s timely request for an extension of time to respond to the Prosecution’s Appeal pending
its translation into French.? The Appeals Chamber has on occasion permitted a co-accused to benefit
from an extension of time granted to another based on a timely filed motion when it is in the interests
of justice to do so.* Given the joint nature of the trial and the breadth of the Prosecution’s Appeal, the
Appeals Chamber finds it in the interests of justice to excuse Mr. Karemera’s late filing in this matter
and to benefit from the relief accorded to Mr. Ngirumpatse.

" The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-AR73.7, Requéte de Edouard Karemera en extension de
délai sur la Prosecutor’s Interlocutory Appeal of the Trial Chamber’s Decision Given Orally on 16 February regarding the
Role of the Electronic Disclosure Suite in Discharging the Prosecution’s Disclosure Obligations, filed 24 March 2006.

2 The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-AR73.7, Decision on Request for Extension of Time, 24
March 2006 (“Decision of 24 March 2006”).

3 See, e.g., The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-AR116, Decision on Request for Extension of
Time, 27 January 2006, para. 7 (“Decision of 27 January 2006”).
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3. The Prosecution objects to Mr. Karemera’s request by adopting the same arguments advanced
and rejected in connection with Mr. Ngirumpatse’s motion. However, as the Appeals Chamber has
recently observed, counsel for Mr. Karemera work in French, and not in English.’ It is clear that, in
order to be able to present a full answer to the Appeal, he needs access to French translations of the
Appeal itself. The Appeals Chamber has already determined that this constitutes good cause for a
reasonable extension of time in this case.® Mr. Karemera has not demonstrated, however, that access to
the translation of the submissions of his co-accused Mr. Nzirorera is necessary to enable him to
prepare his response to the Prosecution’s Appeal, and the Appeals Chamber has refused such relief in
the past.’

Disposition
For the foregoing reasons, the Motion for Extension of Time is GRANTED in part. The Registry is
DIRECTED to provide to Mr. Karemera and his counsel, on an urgent basis, French translations of the
Appeal and the present decision. Starting from the date on which the last of these translated documents
is transmitted, Mr. Karemera will be permitted 10 days to file his response, if any, to the Appeal. The
Registry is also DIRECTED to inform the Appeals Chamber of the date on which the translations
documents are transmitted.

Done in English and French, the English version being authoritative.

Done this 4" day of April 2006, At The Hague, The Netherlands.

[Signed] : Liu Daqun

* The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-AR73.6, ICTR-98-44-AR73.7, Réponse du Procureur a
la requéte d’Edouard Karemera en extension de délai sur la Joseph Nzirorera’s Interlocutory Appeal from Decision Denying
Motion for Stay Proceedings and Request for Stay Pending Appeal et a la requéte en extension de délai sur la Prosecutor’s
Interlocutory Appeal of the Trial Chamber’s Decision Given Orally on 16 February 2006 Regarding the Role of the
Electronic Disclosure Suite in Discharging the Prosecution’s Disclosure Obligations, filed 24 March 2006, para. 3; Decision
of 24 March 2006, para. 3.

* Decision of 27 January 2006, para. 7.

® Decision of 24 March 2006, para. 2; Decision of 27 January 2006, para. 4.

" Decision of 27 January 2006, para. 5.
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Decision Granting Extension of Time for filing Information and Material Ex Parte
and Under Seal Regarding Witness ADE
Rules 66 (C) and 68 (D) of the Rules of Procedure and Evidence
5 April 2006 (ICTR-98-44-AR73.6)

(Original: English)
Trial Chamber II1

Judge : Emile Francis Short, sitting pursuant to Rule 73 (A) of the Rules of Procedure and
Evidence

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of time requested for
the prosecutor to have time to fulfil his disclosure obligation — Motion granted

International Instrument cited :
Rules of Procedure and Evidence, rules 66 (C), 68 (D) and 73 (A)
International Cases cited :

I.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph
Nzirorera, Order for the Prosecutor for Filing Information and Material Ex Parte and Under Seal
Regarding Witness ADE, 31 March 2006 (ICTR-98-44)

1. The trial in this case started on 19 September 2005. The Chamber is now seized of a Prosecutor’s
motion seeking, under Rules 66 (C) and 68 (D) of the Rules of Procedure and Evidence, permission
for limited disclosure of information regarding payments and benefits provided to Prosecution Witness
ADE and his family.' However, the Prosecutor did not provide the Chamber with the information and
material sought to be kept confidential.

2. On 31 March 2006, the Chamber ordered the Prosecutor to file these documents by Monday 3
April 2006. On that date, the Prosecutor filed a request seeking extension of time for filing the said
documents until 28 April 2006. It explains that the Chief of Prosecutions, who handles this matter
personally, is away from the seat of the Tribunal until24 April2006. The Defence for Nzirorera does
not oppose the application.

3. The Chamber notes that Witness ADE is not going to be called to testify before the end of this
year.’ Considering the particular circumstances of the case and in the interests of justice, the Chamber
is of the view that an extension of time is warranted to assure that the Prosecutor’s filing will be
completed.

FOR THE ABOVE REASONS, THE CHAMBER

I. GRANTS the Prosecutor’s request for extension of time, and

' Prosecutor’s Motion to Permit Limited Disclosure of Information Regarding Payments and Benefits Provided to Witness
ADE and His Family, filed on 15 December 2005.

% Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-T (Karemera et al.),
Order for the Prosecutor for Filing Information and Material Ex Parte and Under Seal Regarding Witness ADE (TC), 3 1
March 2006.

* See: Karemera et al., Scheduling Order (TC), 30 March 2006.
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II. HEREBY ORDERS the Prosecutor to file no later than 28 April 2006, with the Registry,
confidentially, under seal and only to the attention of the Chamber, the information and material
that are sought to be kept confidential.

Arusha, 5 April 2006, done in English.

[Signed] : Emile Francis Short

kskosk

Decision on Jurisdictional Appeals : Joint Criminal Enterprise
12 April 2006 (ICTR-98-44-AR72.5 and ICTR-98-44-AR72.6)

(Original: English)
Appeals Chamber

Judges: Theodor Meron, Presiding Judge ; Mohamed Shahabuddeen ; Mehmet Giiney ; Liu Daqun
; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extended form of joint criminal
enterprise liability, No geographical limitation on third-category JCE liability, Jurisdiction of the
Tribunal to consider offences and modes of liability contemplated by its Statute and that existed in
customary international law at the time of the alleged actions, Joint criminal enterprise grounded in
customary international law rather than in any treaty, Role of customary international law in
determining the jurisdiction of the Tribunal — Trial Chamber ordered to render a decision on the issue
whether it’s possible for an accused to be sentenced for complicity in genocide under an extended joint
criminal enterprise theory — Motion partially granted

International Instrument cited :
Rules of Procedure and Evidence, rule 72 (A)
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Jean-Paul Akayesu, Judgement, 2 September 1998
(ICTR-96-4) ; Appeals Chamber, The Prosecutor v. Jean Bosco Barayagwiza, Judgement, 3 November
1999 (ICTR-97-19) ; Appeals Chamber, The Prosecutor v. André Rwamakuba, Decision on
Interlocutory Appeal Regarding Application of Joint Criminal Enterprise to the Crime of Genocide, 22
October 2004 (ICTR-98-44); Appeals Chamber, The Prosecutor v. Gérard and Elizaphan
Ntakirutimana, Judgement, 13 December 2004 (ICTR-96-10 and ICTR-96-17) ; Appeals Chamber,
The Prosecutor v. Juvénal Kajelijeli, Judgement, 23 May 2005 (ICTR-98-44A)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Dusko Tadi¢, Judgement, 15 July 1999 (IT-94-1) ;
Appeals Chamber, The Prosecutor v. Anto FurundZija, Judgement, 21 July 2000 (IT-95-17/1) ;
Appeals Chamber, The Prosecutor v. Zdravko Muci¢ et al., Judgment, 20 February 2001 (IT-96-21) ;
Appeals Chamber, The Prosecutor v. Milan Milutinovi¢ et al., Decision on Dragoljub Ojdanié’s
Motion Challenging Jurisdiction — Joint Criminal Enterprise, 21 May 2003 (IT-99-37) ; Appeals
Chamber, The Prosecutor v. Milorad Krnojelac, Judgment, 17 September 2003 (IT-97-25) ; Appeals
Chamber, The Prosecutor v. Mitar Vasiljevi¢, Judgement, 25 February 2004 (IT-98-32) ; Appeals
Chamber, The Prosecutor v. Radoslav Brdanin, Decision on Interlocutory Appeal, 19 March 2004 (IT-
99-36)
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United States Military Tribunal, Nuremberg : United States of America v. Josef Altstoetter et al.
(Justice Case), 4 December 1947 ; United States of America v. Ulrich Greifelt et al. (Rasse und
Siedlungshauptamt/ RuSHA case), 10 March 1948

Introduction

1. THE APPEALS CHAMBER of the International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States Between 1 January 1994 and 31
December 1994 (“Tribunal”)' in this decision resolves appeals filed by Joseph Nzirorera (“Appellant™)
against two decisions of Trial Chamber III (“Trial Chamber”) of the Tribunal. Both decisions by the
Trial Chamber address issues raised in “Joseph Nzirorera’s Preliminary Motion to Dismiss for Lack of
Jurisdiction: Joint Criminal Enterprise” (“Jurisdictional Motion), which was filed on 4 May 2005.

2. In the Jurisdictional Motion, the Appellant asserted that the Tribunal lacks jurisdiction over

“the charges relating to the extended form of joint criminal enterprise liability in the Amended

99 2

Indictment”.

In support of this assertion, the Appellant first argued that the Tribunal lacks jurisdiction to convict
an accused pursuant to the third category of joint criminal enterprise (“JCE”) for crimes committed by
fellow participants in a JCE of “vast scope”.’ Second, he argued that the Tribunal lacks jurisdiction to
consider third category JCE liability when there is no “direct relationship” alleged between the
accused and the physical perpetrators of the crime.* Third, he argued that the Tribunal lacks
jurisdiction to impose liability for rape as a foreseeable consequence of a joint criminal enterprise to
commit genocide.’ Fourth, he argued that that the Tribunal lacks jurisdiction to impose liability for
complicity in genocide as a foreseeable consequence of a JCE.*

3. 0On 5 August 2005, the Trial Chamber issued the “Decision on Defence Motion Challenging the
Jurisdiction of the Tribunal — Joint Criminal Enterprise Rules 72 and 73 of the Rules of Procedure and
Evidence” (“First Impugned Decision”). That decision found no jurisdictional impediment to the
imposition of third category JCE liability for crimes committed by participants in a vast JCE in which
an accused has taken part.” The Trial Chamber did not explicitly address the Appellant’s second
assertion: that the Tribunal lacks jurisdiction to impose third category JCE liability when the
Prosecution does not allege a “direct relationship” between the accused and the physical perpetrators
of the crime. Rejecting the Appellant’s argument about JCEs of “vast scope”, however, the Trial
Chamber characterized it as an argument that third category JCE liability can be imposed only when
the JCE is “limited to a specific operation and a restricted geographical area, and where the Accused
was not structurally remote from the actual perpetrators of the crimes.”®

4. In the First Impugned Decision, the Trial Chamber deferred consideration of the final two
arguments put forward in the Jurisdictional Motion.” On 14 September 2005, after hearing oral
argument on these two issues, the Trial Chamber issued the “Decision on Defence Motions
Challenging the Indictment as Regards the Joint Criminal Enterprise Liability” (“Second Impugned
Decision™).

"In this decision, the International Criminal Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the former Yugoslavia since 1991 will be referred to as the
“ICTY”.

% Jurisdictional Motion, para. 66.

* Ibid., paras 15-32.

* Ibid., paras 33-39.

3 Ibid., paras 40-56.

® Ibid., paras 57-65.

7 First Impugned Decision, para. 7.

8 Ibid., para. 4 (internal footnotes omitted).

? Ibid., paras 9-12.
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5. In the Second Impugned Decision, the Trial Chamber held that there is no jurisdictional
impediment to the imposition of liability for rape if it is a foreseeable consequence of a joint criminal
enterprise.'” The Trial Chamber, however, again declined to decide whether the Tribunal has
jurisdiction to impose third category joint criminal enterprise liability for complicity in genocide." As
the indictment’s charge of complicity in genocide is simply an alternative to its genocide charge, the
Trial Chamber explained, there might, in the end, be no need to resolve that question in this case."”

6. After the Trial Chamber issued the First Impugned Decision, the Appellant filed a document
asking the Appeals Chamber to determine that the question resolved by that decision — whether the
Tribunal can impose third category JCE liability on an accused for crimes committed by fellow
participants in a JCE of “vast scope” — was jurisdictional, and that therefore the Appellant could bring
an interlocutory appeal against the Trial Chamber’s resolution of the question.” In the same document,
the Appellant also argued on the merits that the Trial Chamber had resolved the question incorrectly."

7. The Prosecution filed a response® and the Appellant filed a reply.' Then, a three-judge Bench of
the Appeals Chamber decided that the appeal was validly filed.” The three-judge Bench of the
Appeals Chamber, however, decided that the Appellant would not be allowed to submit a new
appellant’s brief — as would normally be allowed when three judges of the Appeals Chamber
determine that an issue satisfies the requirements for immediate appeal — because the First Defence
Appeal argued the merits and greatly exceeded the permissible length for motions merely seeking a
determination that an issue satisfies the requirements for immediate appeal.”

8. After the Trial Chamber issued the Second Impugned Decision, the Appellant filed a document
asking the Appeals Chamber to determine that the question deferred by that decision — whether the
extended form of joint criminal enterprise liability can attach to complicity in genocide — was
jurisdictional, and that therefore the Appellant could bring an interlocutory appeal against the Trial
Chamber’s failure to resolve the question.” In the same document, the Appellant also argued that the
Trial Chamber was obliged to resolve the question.” The Appellant added that, should it choose to
address the question itself, the Appeals Chamber should determine that the Tribunal cannot impose
liability for complicity in genocide as a foreseeable consequence of an extended JCE.* The Appellant

' Second Impugned Decision, paras 4-7.

" Ibid., para. 10.

2 Tbid.

1% Prosecutor v. Karemera et al., ICTR-98-44-AR72.5, Appeal of Decision Denying Preliminary Motion on Joint Criminal
Enterprise, 19 August 2005 (“First Defence Appeal”), paras 9-19. Rule 72 (B) (i) of the Rules of Procedure and Evidence
(“Rules”) provides the right to file an interlocutory appeal against decisions on jurisdictional motions. Decisions on many
other types of motions are not subject to interlocutory appeal.

' First Defence Appeal, paras 20-87. Inferring that the Trial Chamber had decided to defer, until the end of the case, a
decision on the whether a direct relationship between the accused and the physical perpetrator is necessary for third category
joint criminal enterprise liability, the Appellant “decided not to take an interlocutory appeal on the second issue raised in the”
Jurisdictional Motion. Ibid., fn. 7.

'S Prosecutor v. Karemera et al., ICTR-98-44-AR72.5, Prosecutor’s Response to Joseph Nzirorera’s “Appeal of Decision
Denying Preliminary Motion on Joint Criminal Enterprise” (“First Prosecution Response”), 29 August 2005.

' Prosecutor v. Karemera et al., ICTR-98-44-AR72.5, Reply Brief: Appeal of Decision Denying Preliminary Motion on
Joint Criminal Enterprise, 1 September 2005.

" Prosecutor v. Karemera et al., ICTR-98-44-AR72.5, Decision on the Validity of Joseph Nzirorera’s Appeal of the Decision
on Defence Motion Challenging the Jurisdiction of the Tribunal — Joint Criminal Enterprise, 14 October 2005, paras 8-9.

'® Ibid., para. 7. The Prosecution subsequently filed the “Prosecutor’s Brief Addressing the Merits in Relation to Joseph
Nzirorera’s ‘Appeal of Decision Denying Preliminary Motion on Joint Criminal Enterprise’”, 24 October 2005, in which it
stated that it would rely on the First Prosecution Response’s submissions on the merits of the Appellant’s arguments about
JCE:s of vast scope. On 26 October 2005, the Appellant notified the Appeals Chamber that he would not file a reply brief. See
“Statement in Lieu of Reply Brief: Appeal of Decision Denying Preliminary Motion on Joint Criminal Enterprise”.

% Prosecutor v. Karemera et al., ICTR-98-44-AR72.6, Joseph Nzirorera’s Interlocutory Appeal of Decision ‘Reserving’
Motion to Dismiss for Lack of Jurisdiction: Joint Criminal Enterprise and Complicity, 19 September 2005 (“Second Defence
Appeal’), paras 13-22.

* Ibid., paras 23-30.

! Ibid., paras 31-40.
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decided not to appeal the Second Impugned Decision’s conclusion about third category joint criminal
enterprise liability for rape.”

9. Again, the Prosecution filed a response,” and the Appellant filed a reply.” Then, a three-judge
Bench of the Appeals Chamber decided that the Appellant could appeal the Trial Chamber’s failure to
determine whether the Prosecution could charge him with third category JCE liability for complicity in
genocide.” This appeal was assigned to the same five-judge Bench of the Appeals Chamber assigned
to hear the merits of the First Defence Appeal.*

10. The present decision therefore addresses two issues: (a) Whether the Tribunal has jurisdiction
to impose third category JCE liability on an accused for crimes committed by fellow participants in a
JCE of “vast scope”; and (b) Whether the Trial Chamber needed to decide if third category JCE
liability can be imposed for complicity in genocide.

The First Defence Appeal

11. The Appellant submits that, in concluding that third category JCE liability can be imposed on
an accused for crimes committed by fellow participants in a vast JCE, the Trial Chamber committed
“three errors of law”.”” According to the Appellant, the Trial Chamber “erred when it relied upon the
MiloSevié case as authority for a vast ‘extended’ joint criminal enterprise”.” The Appellant also asserts
that the Trial Chamber “erred in concluding that ‘the scale of a joint criminal enterprise has [no]
impact on such form of liability’”.” Moreover, the Appellant submits, the Trial Chamber

“erred by failing to consider whether the ‘extended’ form of joint criminal enterprise liability
applied to vast enterprises in customary international law”.*

The Appeals Chamber reviews de novo whether the Trial Chamber applied the correct law.”!

12. The Tribunal has jurisdiction to consider only offences and modes of liability which both (a)
are contemplated by its Statute, and (b) existed in customary international law at the time of the
alleged actions under consideration or were proscribed by treaties forming part of the law to which the
accused was subject at the time of the alleged actions under consideration.”” Because the Appellant

2 Ibid., para. 11.

3 Prosecutor v. Karemera et al., ICTR-98-44-AR72.6, Prosecutor’s Response to Interlocutory Appeal of Decision
“Reserving” Motion to Dismiss for Lack of Jurisdiction: Joint Criminal Enterprise Complicity, 29 September 2005 (“Second
Prosecution Response™).

* Prosecutor v. Karemera et al., ICTR-98-44-AR72.6, Reply Brief: Joseph Nzirorera’s Interlocutory Appeal of Decision
“Reserving” Motion to Dismiss for Lack of Jurisdiction: Joint Criminal Enterprise and Complicity, 3 October 2005.

» Prosecutor v. Karemera et al., ICTR-98-44-AR72.6, Decision on Validity of Joseph Nzirorera’s Appeal of Decision
“Reserving” Motion to Dismiss for Lack of Jurisdiction: Joint Criminal Enterprise and Complicity, 14 November 2005
(“Second Rule 72 Decision”), paras 8-9. Following the Second Rule 72 Decision, on 15 November 2005, the Appellant filed
“Joseph Nzirorera’s Statement in Lieu of Brief: Appeal of Decision ‘Reserving’ Motion to Dismiss for Lack of Jurisdiction:
Joint Criminal Enterprise and Complicity”, in which he informed the Appeals Chamber that he would stand on the Second
Defence Appeal’s discussion of the merits, see ibid., para. 2. The Prosecution did not file a response to “Joseph Nzirorera’s
Statement in Lieu of Brief: Appeal of Decision ‘Reserving’ Motion to Dismiss for Lack of Jurisdiction: Joint Criminal
Enterprise and Complicity”.

* Prosecutor v. Karemera et al., ICTR-98-44-AR72.6, Order replacing a Judge in a Case Before the Appeals Chamber, 18
November 2005; see also Prosecutor v. Karemera et al., ICTR-98-44-AR72.5, Order replacing a Judge in a Case Before the
Appeals Chamber, 18 November 2005.

" First Defence Appeal, para. 21.

® Ibid. (quoting First Impugned Decision, para. 7). The Appellant refers to the discussion of Prosecutor v. Slobodon
Milosevié, Case N°IT-02-54, in paragraph 7 of the First Impugned Decision.

» Tbid.

* Tbid.

3! Prosecutor v. Krnolejac, Case N°IT-97-25-A, Judgement, 17 September 2003 (“Krnolejac Appeal Judgement”),, para. 10.
32 See Prosecutor v. Kajelijeli, Case N°ICTR-98-44A-A, Judgement, 23 May 2005, para. 209; Prosecutor v. Barayagwiza,
Case N°ICTR-97-19-AR72, Decision, 3 November 1999, para. 40; Prosecutor v. Delali¢ et al., Case N°IT-96-21-A,
Judgement, 20 February 2001, para. 158; Prosecutor v. Akayesu, Case N°ICTR-96-4-T, Judgement, 2 September 1998, paras.
604-60, 611; Secretary General’s Report on Practical Arrangements for the Effective Functioning of the International
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offers no cogent explanation for how the language of the Tribunal’s Statute limits consideration of
third category JCE liability to cases in which the JCE at issue is small, because the Appeals Chamber
itself sees no such limitation in the Statute, and because the JCE mode of liability is grounded in
customary international law rather than in any treaty, the crucial question raised by the First Defence
Appeal is whether customary international law permits imposition of third category JCE liability on an
accused for crimes committed by fellow participants in a JCE of “vast scope”. On this question, the
Appeals Chamber sees no merit in the Appellant’s position.

13. In Prosecutor v. Tadié, the ICTY’s Appeals Chamber concluded that customary international
law recognizes the joint criminal enterprise mode of liability.” In so doing, the Appeals Chamber
recognized three categories of JCE liability.* Under the first — or “basic”” — category, the accused can
be held responsible for crimes that are intended consequences of the JCE, but which are physically
committed by persons besides the accused.” The second category of JCE liability, which is not at issue
in this appeal, is sometimes called “systemic” JCE liability, and is a variant of the first category.”
Crucially, under the third — or “extended”® — category of JCE liability, the accused can be held
responsible for crimes physically committed by other participants in the JCE when these crimes are
foreseeable consequences of the JCE, even if the accused did not agree with other participants that
these crimes would be committed.” In light of Tadié, then, there can be no question that third-category
JCE liability is firmly accepted in customary international law.

14. Here, the Appellant does not suggest a lack of support in customary international law for
imposition of first-category JCE liability for (agreed-upon) crimes committed by any participant in a
vast JCE. Indeed, he concedes that the Justice and RuSHA cases, two major Nuremberg cases,
involved vast criminal enterprises.” Nonetheless, the Appellant suggests that the Tribunal lacks
jurisdiction to impose third category JCE liability for crimes committed by participants in a vast JCE —
particularly those structurally or geographically remote from the accused — because the Appellant sees
no evidence specifically showing that customary international law permits imposition of third category
JCE liability for their crimes.*"

15. The Appellant’s argument reflects a misunderstanding of customary international law and its
role in determining the jurisdiction of the Tribunal. For the Tribunal to convict an accused based on a
particular mode of liability, there must be clear evidence that the mode of liability exists in customary
international law* — in addition to being contemplated by the Statute, as discussed above.” Yet,
“where a principle can be shown to be ... established” in customary international law, “it is not an
objection to the application of the principle to a particular situation to say that the situation is new if it

Tribunal for Rwanda, Recommending Arusha as the Seat of the Tribunal, UN Doc. S/1995/134, 13 February 1995, paras 11-
12.

3 Prosecutor v. Tadi¢, Case N°IT-94-1-A, Judgement, 15 July 1999 (“Tadi¢ Judgement”), para. 220.

% See ibid., paras 195-220.

% See Prosecutor v. Vasiljevi¢, Case N°IT-98-32-A, Judgement, 25 February 2004 (“Vasiljevi¢ Judgement”), para. 97.

% Tadi¢ Judgement, para. 220.

37 See Vasiljevi¢ JTudgement, para. 98.

8 See, e.g., Vasiljevi¢ Judgement, para. 99.

¥ Tadi¢ JTudgement, para. 220.

0 First Defence Appeal, paras 81-86.

* Ibid., paras 58, 60, 75, 77. The Appellant’s position rests in part on his belief that post-WWII cases provide no support for
the application of third category JCE liability to the crimes of structurally remote JCE participants. In Rwamakuba v.
Prosecutor, Case N°ICTR-98-44-AR72.4, Decision on Interlocutory Appeal Regarding Application of Joint Criminal
Enterprise to the Crime of Genocide, 22 October 2004 (“Rwamakuba Decision”), para. 24, the Appeals Chamber observed
that it would be a mistake to find with certainty that post-WWII cases, including the Justice and RuSHA cases, dealt only
with the basic, and not the extended, form of joint criminal enterprise liability. Hence, the Appellant’s assertion that post-
WWII cases provide no support for the application of third category JCE liability to the crimes of structurally remote JCE
participants is not necessarily consistent with the caselaw of the Tribunal.

* Prosecutor v. Milutinovi¢ et al., Case N°IT-99-37-AR72, Decision on Dragoljub Ojdani¢’s Motion Challenging
Jurisdiction — Joint Criminal Enterprise,21 May 2003, paras 10-11.

# See para. 12, supra.
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reasonably falls within the application of the principle.”* Hence, once the Tribunal has found that a
mode of liability exists in customary international law, and once the Tribunal has identified the
elements that need to be proven to establish that mode of liability under customary international law,
the Tribunal can, consistently with customary international law, convict someone pursuant to the mode
of liability whenever the facts demonstrate that its elements have been met.*

16. Here, as already mentioned, it is clear that there is a basis in customary international law for
both JCE liability in general, and for the third category of JCE liability in particular. Moreover, though
the Tribunal’s Appeals Chamber and that of the ICTY have, in several cases dealing with different
factual situations, explained the requirements for establishing different types of JCE liability,* not
once has either Appeals Chamber suggested that JCE liability can arise only from participation in
enterprises of limited size or geographical scope. Confirming that there is no geographical limitation
on third-category JCE liability, the Tadi¢ Judgement cited, as an example of when this type of liability
may be imposed, a situation in which murders are committed as a foreseeable but unintended
consequence of a JCE that seeks “to forcibly remove members of one ethnicity from their [...]
region”.” Thus, the ICTY’s Appeals Chamber has explicitly contemplated third category JCE liability
for crimes stemming from region-wide JCEs.

17. The import of the section of the First Defence Appeal addressing the “impact” of the
enterprise’s “scale” is far from clear — in particular, it is unclear whether this section seeks to advance
an argument based on the Tribunal’s Statute or customary international law. In any event, this section
appears to argue that it would be bad policy to permit third category JCE liability for crimes
committed by participants in vast JCEs; according to the Appellant, permitting third category JCE
liability for these crimes would turn JCE into a form of strict liability and produce unfair convictions.*
The Appeals Chamber, however, considers fears about establishing strict liability to be unfounded.
Third category JCE liability can be imposed only for crimes that were foreseeable to an accused.” In
certain circumstances, crimes committed by other participants in a large-scale enterprise will not be
foreseeable to an accused. Thus, to the extent that structural or geographic distance affects
foreseeability, scale will matter, as the Appellant suggests it should.

18. Finally, the Appeals Chamber notes that, for purposes of this decision, it is irrelevant whether
the Trial Chamber properly cited the Milosevi¢ case, or whether doing so was improper, as the
Appellant alleges.” For the reasons explained in this decision, the Trial Chamber gave the correct
answer to the question of law raised by the Appellant. The Appeals Chamber therefore dismisses the
First Defence Appeal.

The Second Defence Appeal

19. In the Second Defence Appeal, the Appellant contends that the Trial Chamber erred in failing
to reach a decision on whether the Tribunal has jurisdiction to convict an accused for complicity in
genocide pursuant to an extended JCE theory. The Appellant observes that Rule 72 (A) of the Rules
provides that motions which challenge jurisdiction must be “disposed of not later than sixty days after
they were filed, and before the commencement of the opening statements”. Though the Trial Chamber
found that the Appellant’s motion challenged the Tribunal’s jurisdiction, the Appellant points out, the

* See Prosecutor v. Hadzihasanovié¢ et al., Case N°IT-01-47-AR72, Decision on Interlocutory Appeal Challenging
Jurisdiction in Relation to Command Responsibility, 16 July 2003, para. 12.

* See ibid.

* See, e.g., Prosecutor v. Ntakirutimana and Ntakirutimana, Case N°ICTR-96-10-A and ICTR-96-17-A, Judgement, paras
463-468; Prosecutor v. Brdanin, Case N°IT-99-36-A, Decision on Interlocutory Appeal, 19 March 2004, paras 5-8;
Vasiljevi¢ Judgement, paras 94-111; Krnolejac Appeal Judgement, paras 28-32, 67-98; Prosecutor v. Delali¢ et al., Case
N°IT-96-21-A, Judgement, 20 February 2001, paras 343, 365-366; Prosecutor v. Furundzija, Case N°IT-95-17/1-A,
Judgement, 21 July 2000, paras 118-119.

" Tadi¢ Judgement, para. 204 (emphasis added).

8 First Defence Appeal, paras 52-56.

¥ See, e.g., Tadic¢ Decision, para. 220.

* First Defence Appeal, paras 42-47.
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Trial Chamber failed to “dispose of the motion before the commencement of the opening
statements”.” According to the Appellant, the Trial Chamber’s failure to decide on his motion
“deprived [him] of his right not to be tried on a crime for which the Tribunal lacks jurisdiction”.*

20. In response, the Prosecution first argues that the Trial Chamber, in ruling that extended JCE
liability can be imposed for the crime of rape, and that JCE liability is not limited in “its application to
any particular crime”, implicitly rendered a decision on whether third category JCE liability can be
imposed for complicity in genocide.”” The Appeals Chamber disagrees. The Trial Chamber explicitly
reserved its decision on complicity in genocide,* and the Trial Chamber cannot be held to have
implicitly decided a question that it explicitly reserved.

21. The Prosecution’s other arguments in response to the Second Defence Appeal are far from
clear. In seeming contradiction to its argument that the Trial Chamber rejected the Defence’s point
about complicity in genocide, the Prosecution states that “unless the Trial Chamber can organise its
work in such a way as to defer such a decision on a count” — like the complicity in genocide count —
“that is only an alternative count, the Trial Chamber may have committed ... error in this instance”.”
The Prosecution also suggests that in light of Rule 72 (A)’s text, “the question is whether the Appeals
Chamber should return the matter to the Trial Chamber for a decision, or dispose of the issue itself”.*
Later, however, the Prosecution asserts that neither the Appeals Chamber nor the Trial Chamber has
any reason to promptly decide the Appellant’s challenge to the allegation of third category JCE
liability for complicity in genocide; according to the Prosecution, a decision is unnecessary because
the Appellant has been charged with complicity in genocide pursuant to other modes of liability as
well, and because complicity in genocide is an alternative charge.”

22. To the extent that it suggests that the Trial Chamber can avoid deciding the Appellant’s
challenge now, the Prosecution is mistaken. Under Rule 72 (A) all motions challenging jurisdiction
must be “disposed of” within 60 days and before the commencement of opening statements. Here,
both the Trial Chamber® and the Appeals Chamber® have ruled that the Appellant’s motion was
jurisdictional. And while it is certainly possible that a jurisdictional motion might raise within it
certain non-jurisdictional questions that the Trial Chamber could legitimately defer, this is not such a
case: the question that the Appellant faults the Trial Chamber for deferring is a pure question of law
concerning the limits of the Tribunal’s jurisdiction to employ a mode of liability.

23. The Trial Chamber cannot avoid deciding the Appellant’s motion simply because it pertains to
an alternative charge, or because the count at issue alleges that the Appellant can be found guilty
pursuant to several modes of liability. As already mentioned, the text of Rule 72 (A) makes clear that
its time limits apply to all jurisdictional motions — including those challenging alternative counts and
those challenging one of many modes of liability alleged in connection with an offence. This reflects
each accused’s right not to be tried on, and not to have to defend against, an allegation that falls
outside the Tribunal’s jurisdiction.

24. The Second Defence Appeal is therefore upheld.
Disposition

25. For the foregoing reasons, the Appeals Chamber:

3! Second Defence Appeal, para. 25.

%2 Ibid., para. 29.

33 Second Prosecution Response, para. 6 (quoting Second Impugned Decision, para. 4).
** See Second Impugned Decision, para. 10.

% Second Prosecution Response, para. 8.

% Ibid., para. 9.

7 Ibid., paras 11, 14.

% First Impugned Decision, para. 2.

¥ Second Rule 72 Decision, para. 9.
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a. DISMISSES the First Defence Appeal;

ALLOWS the Second Defence Appeal; and

c. ORDERS the Trial Chamber to render a decision on whether the Appellant can be tried
for complicity in genocide under an extended joint criminal enterprise theory.

=

Done in both English and French, the English text being authoritative.

Dated this 12" day of April, 2006, At The Hague, The Netherlands.

[Signed] : Theodor Meron

kskosk

Decision on Reconsideration of the Scheduling Order for the Next Trial Session
Article 20 of the Statute of the Tribunal, Rule 73 of the Rules of Procedure and
Evidence
18 April 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Reconsideration of the
Scheduling Order, Availability of the residing country of the witness to support the organization of the
video-link, Right of the Accused to be tried without undue delay — Motion denied

International Instrument cited :
Rules of Procedure and Evidence, rule 73 ; Statute, art. 20

1. The second trial session in this case was completed on 17 March 2006 after hearing the third
Prosecution witness. At the Status Conference held the same day, the parties agreed that the next trial
session will take place from 15 May until 14 July 2006. On the basis of these discussions, the order of
witnesses to be heard at the third trial session was addressed by the Chamber.' While the next session
is scheduled to start on 15 May 2006, the Chamber decided that the testimony of Witness T should
take place by video-link from 22 May 2006 in order to preserve the fairness of the trial and the rights
of the Accused Ngirumpatse to examine the witness.

2. The Prosecutor now moves the Chamber to reconsider its prior Scheduling Order of 30 March
2006 and order that the testimony of Witness T take place by video-link starting on 15 May 2006.> He
submits that it would be quite impracticable to have Witness T begin his testimony on 22 May 2006
for three reasons. First, the authorities of the State where the Witness will give his evidence agreed
with the Prosecutor before the Chamber gave its Order that the video-link will commence on 15 May
2006. Second, since the Prosecutor’s Trial team is working with limited manpower, he submits that the
trial preparation will have to be re-arranged so that two attorneys will have to meet with Witness T the
week before his testimony. As a result, those trial attorneys will not be available in Arusha to examine
the other witnesses that are assigned to them and that are mentioned in the Scheduling Order. Finally,
in the Prosecutor’s view, it is highly improbable that Witness ALG could complete his testimony in

' Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-94-44-T, Scheduling Order
(TC), 30 March 2006 (Scheduling Order).
2 Motion for Reconsideration of Scheduling Order Dated 30 March 2006, filed on 3 April 2006.
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five days, if it started on 15 May 2006, which means that Witness ALG’s testimony will have to be
suspended for the beginning of Witness T’s testimony on 22 May 2006.

3. In his Response, Joseph Nzirorera suggests that the trial session be scheduled to commence on
22 May 2006.} In his view, this will solve the Prosecutor’s problem as well as that of the Ngirumpatse
team. He also suggests that a Status Conference or Working session be held during the week of 15
May 2006 to deal with disclosure issues, as well as any practice direction and time scheduling for
witnesses. The Prosecutor replies that Joseph Nzirorera’s suggestion is reasonable under the
circumstances and that it seems to be a reasonable compromise to deal with logistical challenges faced
by the parties.* Mathieu Ngirumpatse also supports Nzirorera’s suggestion.” Conversely, he firmly
opposes the Prosecutor’s application to begin on the 15 May 2006 with Witness T since it could affect
his rights.

4. As the Chamber already stated, the authorities of the State where Witness T will reside during
his testimony already confirmed their availability to support the organization of the video-link from 22
May 2006.° Further, in his Reply, the Prosecutor acknowledges that this witness could start his
evidence from that date. This issue is therefore solved and does not need to be reconsidered.

5. The trial in this case started de novo in September 2005 and, so far, the Chamber has heard only
three Prosecution witnesses. While the Chamber has sympathy for the Prosecutor’s current situation
amongst his trial team, it also must guarantee the rights of the Accused to a fair trial, including the
right to be tried without undue delay. The trial should therefore start on 15 May 2006 and the
Prosecution should be ready to call his first witness from that date.

6. In addition, the Chamber is of the view that all disclosure issues should be dealt with now. The
parties are expected to cooperate in good faith in that matter and are strongly encouraged to find a
prompt solution to all issues that might delay the continuation of the trial.

ACCORDINGLY, the Chamber

DENIES the Prosecutor’s motion in its entirety.

Arusha, 18 April 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

* Filed on 4 April 2006.

* Filed on 4 April 2006.

* Response file on 7 April 2006.
¢ Scheduling Order, par. 3.
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kskosk

Order for the Transfer of Prosecution Witnesses from Rwanda
Article 28 of the Statute of the Tribunal and Rule 54 of the Rules of Procedure and
Evidence
19 April 2006 (ICTR-98-44-A28)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam
Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Transfer of detained witness
International Instrument cited :

Rules of Procedure and Evidence, rules 54 and 90 bis ; Statute, art. 28

1. The trial in this case started on 19 September 2005. The third trial session is scheduled to start on
15 May 2006. In a Motion filed on 4 April2006, the Prosecutor requests the Chamber, pursuant to
Rule 90 bis of the Rules of Procedure and Evidence, to order the temporary transfer of Witnesses with
the pseudonyms ALG, XBM and AWB from Rwanda, where they are currently on provisional release,
to the United Nations Detention Unit (UNDF) in Arusha (United-Republic of Tanzania), so that they
can testify in the present case during the next trial session. The Prosecutor contends that the
requirements set out by Rule 90 bis of the Rules are met. He is awaiting a letter from the Rwandan
Ministry of Justice confirming this affirmation. The Prosecutor further submits that none of these
witnesses will be released by the Rwandan authorities during the period they will be detained at the
UNDF.

2. Rule 90 bis (A) of the Rules gives the Chamber power to make an order to transfer a Detained
person to the Detention Unit of the Tribunal if his or her presence has been requested. In the present
case, the witnesses whom transfer is requested to Arusha are not detained in Rwanda but rather on
provisional release, which implies that they remain free subject to restrictions to their freedom of
movement. While Rule 90bis cannot therefore apply to those witnesses, their presence is requested to
allow them to give evidence during the next trial session.

3. The Chamber is of the view that Witnesses ALG, XBM and AWB should temporarily be
transferred to Arusha with the cooperation of the Rwandan authorities in accordance with Article 28 of
the Statute of the Tribunal. In addition, since these witnesses are on provisional release in Rwanda,
they will remain under the Tribunal’s control and custody so that they can be returned back to
Rwanda, as soon as each witness completes his or her testimony.

FOR THE ABOVE REASONS, THE CHAMBER

I. REQUESTS, pursuant to Article 28 of the Statute, the Government of Rwanda to cooperate
with the Tribunal to ensure the temporary transfer of witnesses known by the pseudonyms ALG,
XBM and AWB to the UNDF facility in Arusha;

II. REQUESTS the Government of Tanzania to cooperate with the Registrar in the
implementation of this Order;

II. ORDERS the Registrar, pursuant to Rule 54 of the Rules, to temporarily transfer these
witnesses to the UNDF facility in Arusha, at an appropriate time prior to their scheduled dates
to testify. Their return travel to Rwanda should be facilitated as soon as practically possible for
each witness after each witness completes his or her testimony;
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IV. REQUESTS the Registrar to cooperate with the authorities of the Governments of Rwanda
and United-Republic of Tanzania; to ensure proper conduct during the transfer and during the
detention of the witnesses at the UNDF; to inform the Chamber of any changes in the conditions
which may affect the length of stay in Arusha.

Arusha, 19 April 2006, done in English.

[Signed]: Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Defence Motions to Exclude Testimony of Professor André Guichaoua
Article 20 of the Statute and Rule 94 bis (A) of the Rules of Procedure and Evidence
20 April 2006 (ICTR-98-44-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Exclusion of expert witness
testimony, Delay of the Prosecutor in disclosure of the reports of expert witnesses, Good reasons :
international courier services and part time required by the Registry to process the material for filing
purposes — Motion denied

International Instruments cited :

Rules of Procedure and Evidence, rules 54, 94 bis (A) and 115 ; Statute, art. 19 and 20

International Case cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. André Ntagerura et al., Decision on Prosecution
Motion for Admission of Additional Evidence, 10 December 2004 (ICTR-99-46)

Introduction

1. On 16 May 2005, this Chamber ordered the Prosecution to disclose the statement of Expert
Witness André Guichaoua to the Defence of each of the Accused by 15 August 2005."' As a result of
Prosecution requests for extensions of that deadline on three occasions, the Chamber extended the
deadline: firstly to 25 November 2005;* secondly to 12 December 2005;® and, most recently, to 28
February 2006.*

2. During the trial proceedings in this case of 27 February 2006, the Prosecution drew to the
attention of the Chamber, and the Defence, the fact that Professor Guichaoua’s Report had been
completed and would be dispatched that day by international courier, but that the filing of the Report

' Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-T,(“Karemera et al”)
Decision on Joseph Nzirorera’s Motion for Deadline for Filing of Reports of Experts (TC), 16 May 2005.

2 Karemera et al, Decision on Prosecutor’s Notice of Delay in Filing Expert Reports and Request for Additional Time to
Comply with the Chamber Decision of 16 May 2005 (TC), 9 September 2005.

* Karemera et al, Decision on Prosecution Request for Additional Time to File Expert Report and Joseph Nzirorera’s Motion
to Exclude Testimony of Charles Ntampaka (TC), 12 December 2005.

* Karemera et al, Decision on Prosecutor’s Notice of Delay in Filing Expert Report of Professor André Guichaoua; Defence
Motion to Exclude the Witness’ Testimony; and Trial Chamber’s Order to Show Cause (TC), 1 February 2006.
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would be delayed by a short time.” The Report was subsequently filed with the Registry, after which it
was disclosed to the Defence between 7 and 9 March 2006.

3. On 10 March 2006, the Defence for Nzirorera and the Defence for Ngirumpatse filed Motions®
seeking the exclusion of Professor Guichaoua’s Report on the basis of the further delay occasioned.
By Response dated 15 March 2006, the Prosecution opposes both Motions.

Discussion

4. The Defence for Ngirumpatse relies upon Articles 19 and 20 of the Tribunal’s Statute, as well as
on Rule 54 of the Rules of Procedure and Evidence, as a foundation for its Motion.

5. In support of its application, the Defence for Nzirorera outlines the history of this matter before
the Chamber, submitting that the Prosecution’s “chronic non-compliance” with the Trial Chamber’s
orders should be remedied by exclusion of the witness’ testimony. Relying upon Appeals Chamber
authority in the case of Ntagerura,® Nzirorera submits that, when a party fails to disclose by a date set
by the Trial Chamber, the evidence should be excluded unless the Prosecution can show due diligence
for its failure to comply with the Trial Chamber’s order. Nzirorera further submits that the exclusion
of the Report in its entirety is in the interests of a fair trial due to the length of the Report and the
matters therein which must be investigated by the Defence.

6. The Prosecution opposes both Motions for exclusion of evidence, noting that such exclusion
would be contrary to the interests of justice and judicial economy. It notes that neither Nzirorera nor
Ngirumpatse raised any objections to the further delay when the matter was ventilated in open court.
The Prosecution also notes that international courier delay resulted in the Report being received in
Arusha on 5 March 2006, despite its dispatch on 27 and 28 February 2006, and that the additional
delay was occasioned as a result of the Registry processing the Report for filing purposes.

7. As Annexures to its Response, the Prosecutor attaches relevant email correspondence between
Mr. Guichaoua and the Registry. The first email from Mr. Guichaoua to the Registry notes that the
first part of his Report had been dispatched by international courier to Arusha on 27 February 2006
and indicates that the supporting exhibits will be dispatched by international courier in the next 48
hours. The second email from Mr. Guichaoua to the Registry, dated 1 March 2006, advises the
Registry that the supporting exhibits were dispatched by international courier the previous day. The
reason for the delay advanced by Mr. Guichaoua in his email is difficulties he experienced in
arranging his return ticket to France after his time spent in consultation with the Prosecutor in Arusha.
He says that he needed to have access to the facilities available to him in France, prior to finalising the
Report for dispatch. The delay in his return to France impacted upon his ability to finalise the Report
within the timeframe stipulated.

8. The Chamber is of the view that the applications of Ngirumpatse and Nzirorera for exclusion of
Mr. Guichaoua’s testimony should be rejected. In reaching this conclusion, the Chamber has firstly
taken into account the reasons advanced for the delay. In this respect, it is noteworthy that although
the Report was served upon the Defence some seven to nine days after the deadline set in the
Chamber’s Order of 1 February 2006, part of the delay occasioned was due to the use of international
courier services, and part of it was due to the time required by the Registry to process the material for

> T 27 February 2006, p. 53.

% See “Requéte de M. Ngirumpatse aux Fins de Rejet du Rapport de M. Guichaoua (Art. 54) et Subsidiairement aux Fins de
I’ Article 94 bis,” filed on 10 March 2006. See also “Second Motion to Exclude Testimony of André Guichaoua,” filed by the
Defence for Joseph Nzirorera on 10 March 2006.

7 See “Prosecutor’s Response to Joseph Nzirorera’s Second Motion to Exclude Testimony of André Guichaoua and Mathieu
Ngirumpatse’s Requéte aux Fins de Rejet du Rapport de M. Guichaoua,” filed on 15 March 2006.

8 Prosecutor v. Ntagerura et. al., Case N°ICTR-99-46-A, Decision on Prosecution Motion for Admission of Additional
Evidence (AC), 10 December 2004, para. 9. Note that this Decision concerned failure to comply with disclosure deadlines set
under Rule 115 of the Rules.
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filing purposes — both matters which were outside the Prosecutor’s control. The Chamber further
accepts that difficulties encountered by Mr. Guichaoua in arranging his return trip to France had some
impact upon his ability to finalise his Report for its timely dispatch. Secondly, the Chamber has taken
into account the extent to which the Accused’s rights under Articles 19 and 20 of the Statute would be
offended by the further delay of between seven and nine days, if indeed at all. As the Chamber has
noted in its prior Decisions concerning the delay in disclosure of the reports of expert witnesses, the
Chamber considers that it cannot be said that this delay will offend the rights of the Accused. The
Chamber has an ability to manage the trial to ensure that the delay will not manifest in unfairness to
the Accused — this includes being able to deal with the concerns raised by Nzirorera relating to the
length of the Report and the matters requiring investigation, on an ongoing basis. In this sense, the
Chamber wishes to make clear that the exclusion of evidence is a remedy which is at the extreme end
of a scale of remedies at its disposition. Thirdly, the Appeals Chamber Decision relied upon by
Nzirorera is factually distinguishable from the case before this Chamber. The Appeals Chamber
Decision concerns the timeframe for the presentation of additional evidence before the Appeals
Chamber under Rule 115 of the Rules, whereas the question before this Chamber relates to how it
should deal with a party’s non-compliance with an order made by it under Rule 94 bis of the Rules.

FOR THOSE REASONS
THE CHAMBER

DENIES Mathieu Ngirumpatse’s and Joseph Nzirorera’s Motions to Exclude Testimony of André
Guichaoua.

Arusha, 20 April 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Defence Motion for Disclosure or Inspection of Hand-Written Notes
Jrom OTP Investigator
Rules 66 and 89 of the Rules of Procedure and Evidence
26 April 2006 (ICTR-98-44-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Disclosure or Inspection of
Hand-Written Notes of the interview of a witness from OTP Investigator, Opportunity of the Defence
to cross-examine the witness, Discretionary power of the Trial Chamber to admit any relevant
evidence which it deems to have probative value, Distinction between the admissibility of evidence
and the assessment of its weight — Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rules 66 (B) and 89 (C)

1. The trial in this case started on 19 September 2005. The second trial session was completed on

17 March 2006 after hearing the third Prosecution witness, Witness UB. During Witness UB’s cross-
examination, the Defence for Nzirorera referred to the report of his interviews of 26, 27, 28 and 29
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April 2004 drafted by a Prosecution investigator.' The Defence for Nzirorera contended that there is a
contradiction between this report and his testimony given in court.” As a result, it moved the Chamber
to order the disclosure of the hand-written notes of the investigator for those statements, if they exist,
which contradict this witness or at least, that they be produced for inspection, under Rule 66 (B) of the
Rules of Procedure and Evidence. The Defence for Nzirorera submitted that the investigator’s
handwritten contemporaneous notes of his conversations with Witness UB are the best physical
evidence of those meetings which make them necessary and material to the preparation of the defence.

2. The Prosecution opposed the Motion and argued that the investigator’s report is a reflection of
the investigator’s recollection of his conversation with the witness. It submitted that beyond that, the
Defence can speak to the investigator and even, call him as a Defence witness.’

3. Pursuant to Rule 89 (C) of the Rules and the jurisprudence of this Tribunal,’ the Chamber has the
discretionary power to admit any relevant evidence which it deems to have probative value, to the
extent that it may be relevant to the proof of allegations pleaded in the Indictment. It must be noted
that the admissibility of evidence is not to be confused with the assessment of the weight to be
accorded to the evidence.

4. In the present case, it is not disputed that the Accused was provided with a copy of the report of
interviews with Witness UB on 26, 27, 28 and 29 April 2004 and that he had full opportunity to cross-
examine the witness on their content.’ It can be admitted that the investigator’s report is a reflection of
the investigator’s recollection of his conversation with the witness. There is no need to order further
disclosure of the investigator’s hand-written notes, if they still exist. Finally, the Chamber observes
that the weight to be attached to evidence given by Witness UB is an issue to be addressed by the
Chamber at a later stage.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the Nzirorera’s Motion in its entirety.

Arusha, 26 April 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

"'T. 6 March 2006, p. 46.

2T. 6 March 2006, p. 46-52.

*T. 6 March 2006, p. 52.

* See for e.g.: Prosecutor v. Pauline Nyiramasuhuko, Decision on Pauline Nyiramasuhuko’s Request for Reconsideration
(AC), 27 September 2004, par. 12; Prosecutor v. Ntahobali and Nyiramasuhuko, Decision on the Appeals by Pauline
Nyiramasuhuko and Arsene Shalom Ntahobali on the “Decision on Defence Urgent Motion to Declare Parts of the Evidence
of Witnesses RV and ABZ Inadmissible” (AC), 2 July 2004, par. 15; Prosecutor v. Alfred Musema, Judgment (AC), 16
November 2001, par. 46-50.

* See: T. 6 March 2006.
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Decision on Defence Motions for Disclosure of Information Obtained from Juvénal
Uwilingiyimana
Rules 66 (B) and 68 (A) of the Rules of Procedure and Evidence
27 April 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Omar Serushago, Juvénal
Uwilingiyimana — Disclosure obligation of the Prosecutor of exculpatory and other relevant material
as soon as practicable, Motion for disclosure of Information Obtained from Juvénal Uwilingiyimana,
Prosecution’s offer to review a statement taken from Uwilingiyimana in camera in order for the
Chamber to decide or not the disclosure, Proposition rejected : Defence has to demonstrate that the
Prosecution has made an erroneous determination with respect to the material to disclose — Definition
of the material to disclose, Interpretation of the Rule 66 of the Rules of Procedure and Evidence,
Investigator’s reports and/or notes not subject to disclosure, Preparation of the cross-examination of
Omar Serushago, Joint criminal enterprise — Motion granted

International Instrument cited :
Rules of Procedure and Evidence, rules 66 (B), 68 (A), 70 (A) and 73
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Pauline Nyiramasuhuko and Arséne Shalom Ntahobali,
Decision on Defence Motion for Disclosure of Evidence, 1 November 2000 (ICTR-98-44) ; Trial
Chamber, The Prosecutor v. Emmanuel Bagambiki, Decision on Bagambiki’s Motion for the
Disclosure of the Guilty Pleas of Detained Witnesses and the Statements of Jean Kambanda, 1
December 2000 (ICTR-98-46) ; Trial Chamber, The Prosecutor v. Juvénal Kajelijeli, Decision on
Kajelijeli’s Urgent Motion and Certification with Appendices in Support of Urgent Motion for
Disclosure of Materials Pursuant to Rule 66(B) and Rule 68 of the Rules of Procedure and Evidence, 5
July 2001 (ICTR-98-44A) ; Trial Chamber, The Prosecutor v. Casimir Bizimungu et al., Decision on
Prosper Mugiraneza’s Motion Pursuant to Rule 68 for Exculpatory Evidence Related to Witness GKI,
14 September 2001 (ICTR-99-50) ; Trial Chamber, The Prosecutor v. Elie Ndayambaje, Decision on
the Defence Motion for Disclosure, 25 September 2001 (ICTR-96-8 and ICTR-98-42) ; Trial
Chamber, The Prosecutor v. Sylvestre Gacumbitsi, Decision on Motion to Disclose to the Defence all
the Facts and Authorities that Led to the Arrest, Detention and Provisional Release of Prosecution
Witnesses TBG, TBH, TBI, TBJ and TBK, 1 August 2003 (ICTR-2001-64) ; Trial Chamber, The
Prosecutor v. Edouard Karemera et al., Decision on the Defence Motion for Disclosure of Exculpatory
Evidence, 7 October 2003 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. André Rwamakuba et al.,
Decision on Defence Motion for Disclosure, 15 January 2004 (ICTR-98-44) ; Trial Chamber, The
Prosecutor v. Théoneste Bagosora et al., Decision for Disclosure Under Rule 68, 1 March 2004
(ICTR-98-41) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Defence
Request for Additional Disclosure of Investigative Reports and Statements, 25 August 2004 (ICTR-
98-41) ; Prosecutor v. Juvénal Uwilingiyimana, Indictment (Confidential), 10 June 2005 (ICTR-2005-
83) ; Trial Chamber, The Prosecutor v. Juvénal Uwilingiyimana, Confirmation of Indictment and other
Related Orders, 13 June 2005 (ICTR-2005-83) ; Trial Chamber, The Prosecutor v. Edouard Karemera
et al., Decision on Joseph Nzirorera’s Motion to Compel Inspection and Disclosure, 5 July 2005
(ICTR-98-44) ; Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Motions to
Compel Inspection and Disclosure and to direct Witnesses to Bring Judicial and Immigration Records,
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14 September 2005 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Juvénal Uwilingiyimana,
Decision on Prosecutor’s Motion to Unseal the Indictment and Warrant of Arrest, 29 November 2005
(ICTR-2005-83)

[.C.T.Y.: Trial Chamber, The Prosecutor v. Zejnil Delali¢, Decision on the Motion by the Accused
Zejnil Delali¢ for the Disclosure of Evidence, 26 September 1996 (IT-96-21)

Introduction

1. Referring to the Prosecution’s disclosure obligations under Rules 66 (B) and 68 (A) of the Rules,
the Defence for Nzirorera' seeks an order obligating the Prosecution to disclose “information obtained
from Juvénal Uwilingiyimana”, including any statements taken from him, any reports of interviews
conducted with him, and any investigator’s notes containing information about him. Nzirorera
contends that the information is material to the preparation of his defence under Rule 66 (B), in
particular for the preparation of his cross-examination of Prosecution Witness Omar Serushago.
Nzirorera also claims that the material constitutes exculpatory material which affects the credibility of
Prosecution evidence under Rule 68 (A), in particular the proposed testimony of Serushago. The
Defence for Ngirumpatse moves the Chamber for the same relief as Nzirorera.* The Prosecution
opposes the Defence Motions, but proposes to offer Uwilingiyimana’s statement in camera for review
by the Chamber and for it to determine whether or not it ought to be disclosed,’ an alternative
supported by the Defence.

2. Omar Serushago may testify during the next trial session in this case, which is scheduled to
begin on 15 May 2006, and to run until 14 July 2006. The Defence for Nzirorera expects, on the basis
of material already disclosed to it,* that part of Serushago’s testimony will relate to the allegation that
former Rwandan Government Minister Juvénal Uwilingiyimana, and the Accused Joseph Nzirorera,
jointly participated in the planning and execution of genocide in Rwanda in 1994

3. Uwilingiyimana, who is now deceased, was indicted by this Tribunal in June 2005.° The Defence
for Nzirorera claims that it interviewed Uwilingiyimana on two occasions, during which interviews
Uwilingiyimana provided information which directly contradicts the evidence to be given by

! “Joseph Nzirorera’s Motion for Disclosure of Information Obtained from Juvénal Uwilingiyimana,” filed on 27 January
2006, by the Defence for Nzirorera.

? “Requéte aux fins de communication de tous documents relatifs aux entretiens intervenus entre le Procureur et Juvénal
Uwilingiyimana,” filed by the Defence for Ngirumpatse on 7 February 2006.

* See “Prosecutor’s Response to Nzirorera’s Request of 27 January 2006 for Disclosure of the Statements of the Deceased
Juvénal Uwilingiyimana,” filed on 1 February 2006, as well as “Réponse du Procureur a la Requéte de Mathieu Ngirumpatse
aux fins de communication de de tous documents relatifs aux entretiens intervuenus entre le Procureur et Juvénal
Uwilingiyimana,” filed on 9 February 2006.

* Nzirorera makes specific reference to specific allegations contained in Omar Serushago’s Statements of 16 February 2005,
3 February 1998 and 12 February 1998, taken by the OTP, and his testimony in the Nahimana trial.

> The allegations contained in the statements, quoted by Nzirorera, are as follows:

In 1993, at an MRND meeting in Gisenyi stadium, Juvénal Uwilingiyimana took the floor and said that it was important to
know that the Inyenzis were the enemies (OTP statement of 16 February 2005, p. 322).

In December 1993, Nzirorera and Uwilingiyimana led a meeting of the Interahamwe at the Meridien Hotel in Gisenyi at
which Major Anatole Nsengiyumva was introduced as the new Army commander in Gisenyi. They promised the
Interahamwe that arms would be distributed to them (OTP statement of 16 February 2005, p. 322).

In April 1994, Nzirorera and Uwilingiyimana harbored Serushago and Thomas Mugiraneza in their rooms at the Meridien
Hotel after Serushago killed the sister of Colonel Ngungize. They later intervened with Ngungize so that the army and the
Interahamwe could continue to work together to kill Tutsis (OTP statements of 3 February 1998; 12 February 1998, p. 562).
In April 1994, Uwilingiyimana called Serushago and instructed him to kill the wife of football coach Longin Rudaswinga.
Serushago arrived at the residenc where she was staying, took her and showed her to Nzirorera and Colonel Nsengiyumva,
and then took her to the cemetery to be killed (OTP statements of 3 February 1998; 12 February 1998, p. 569).

In June 1994, Uwilingiyimana and Nzirorera attended a meeting for raising funds to purchase arms to be used to kill Tutsis
(Testimony in Nahimana trial, 16 November 2001, p. 41; statement of 16 February 2005, p. 322).

® Prosecutor v. Juvénal Uwilingiyimana, Case N°ICTR-2005-83-1, Indictment (Confidential), 10 June 2005, confirmed on 13
June 2005, see Prosecutor v. Juvénal Uwilingiyimana, Case N°ICTR-2005-83-1, Confirmation of Indictment and other
Related Orders, 13 June 2005; Confidential Status of Indictment lifted by Prosecutor v. Juvénal Uwilingiyimana, Case
N°ICTR-2005-83-I, Decision on Prosecutor’s Motion to Unseal the Indictment and Warrant of Arrest, 29 November 2005.
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Serushago. Nzirorera claims that Uwilingiyimana must have provided information to the Prosecution
consistent with that which he provided to the Defence. As Uwilingiyimana is now deceased, the
Defence is unable to obtain a written statement from him, or to call him to testify. Therefore, one of
the reasons for which the Defence seeks disclosure of the material is to decide whether to have any
statement made by the deceased admitted under Rule 92 bis of the Rules.’

4. Whilst the Prosecution acknowledges its possession of at least one witness statement from
Uwilingiyimana, which it offers for in camera review by the Chamber, it has rejected all previous
written requests by the Defence to obtain any material concerning Uwilingiyimana.®

Discussion
In Camera Inspection

5. As a preliminary matter in the determination of the Defence Motions, the Chamber has
considered whether to accept the Prosecution’s offer to review a statement taken from
Uwilingiyimana, in camera, for the purposes of determining whether or not it ought to be disclosed
under Rule 68 of the Rules. The Chamber notes that this course of action is supported by the Defence
in the absence of a determination by the Chamber that the material ought to have been disclosed,
though Nzirorera seeks to widen the category of material to be inspected by the Trial Chamber to
include “all information obtained from Mr. Uwilingiyimana not limited to formal statements taken
from him”.

6. Rules 66 and 68 impose an obligation upon the Prosecution to disclose materials falling within
the ambit of those provisions. As the jurisprudence of this Tribunal indicates, the Prosecutor is
responsible for making an initial determination about whether or not material ought to be disclosed
under those provisions,’ yet that determination can be interfered with by a Chamber if it is found that
the Prosecution has erred in making such a determination. Once the Prosecution has made a
determination that it is not under an obligation to disclose the material, and has communicated this
view to the Defence, it is then for the Defence to demonstrate, by satisfying the criteria outlined in the
jurisprudence, that the Prosecution has made an erroneous determination under either, or both, of the
aforementioned provisions.

7. In the particular circumstances of this case, the Chamber considers it inappropriate to review the
material in camera. The Chamber prefers to consider whether or not the Defence has demonstrated
that the Prosecution has made an erroneous determination with respect to the material in question,
through the satisfaction of the criteria outlined in the relevant jurisprudence. To that end, the Chamber
must consider the merits of the application, based solely on the briefs of the Parties, as governed by
Rule 73 of the Rules.

Whether Disclosure should be ordered under Rule 68 of the Rules

"Rule 92 bis, entitled “Proof of Facts Other Than by Oral Evidence” provides for circumstances under which a Trial
Chamber may admit the evidence of a witness in the form of a written statement in lieu of oral testimony.

8 By letter dated 23 December 2005, Nzirorera requested disclosure of “all reports, statements, or recordings of all
interviews” with Juvénal Uwilingiyimana to the OTP. Nzirorera stated in his letter that he had “reason to believe that the
material is exculpatory, relevant and necessary for the preparation of the defence... In addition, Mr. Nzirorera’s defence team
had interviewed Mr. Uwilingiyimana in the past and considered him a potential defence witness. Disclosure of the statements
made to OTP is necessary to determine whether to seek to admit his evidence pursuant to Rule 92 bis.” This request was
rejected by the Prosecutor by letter dated 25 January 2006. The Prosecutor said, “Based on those conversations [with the
Prosecutor’s colleagues], and in light of my familiarity with the indictment against your client and the lines of defence that
you have articulated, I have made the determination that the Prosecutor is not in possession of information from this witness
that is exculpatory, relevant or necessary for the preparation of the defence... since his file does not contain exculpatory
material, the Prosecutor will decline to disclose any portion of his file at this time.”

? See, for example, Prosecutor v. Bagosora et al, ICTR Case N°98-41-T, Decision on Defence Request for Additional
Disclosure of Investigative Reports and Statements, 25 August 2004, para. 6, concerning Rule 68.

75



8. Rule 68 of the Rules sets out the Prosecution’s disclosure obligations in relation to exculpatory
and other relevant material. Sub-Rule (A) places a duty upon the Prosecutor to disclose to the Defence
any material which, in his actual knowledge, may suggest the innocence or mitigate the guilt of the
accused or affect the credibility of Prosecution evidence. The timeframe stipulated is “as soon as
practicable.”

9. In order for the Defence to establish that the Prosecution has breached its disclosure obligations
under Rule 68, and invoke an order from the Chamber that the material be disclosed, the Defence
must: firstly, identify the material sought with the requisite specificity;' secondly, make a prima facie
showing of the exculpatory or potentially exculpatory character of the materials requested;" and,
thirdly, make a prima facie showing of the Prosecution’s custody or control of the materials
requested.” It has been held that information which contradicts that provided by a Prosecution witness
is exculpatory within the meaning of Rule 68."

10. The Chamber considers that the Defence has failed to satisfy the criteria invoking an
interference with the Prosecution’s determination under Rule 68 (A). In particular, the Chamber is not
convinced that the Defence has presented prima facie evidence that the material sought is exculpatory
within the meaning of the Rule. Nzirorera claims that Uwilingiyimana told him that the allegations of
Omar Serushago were untrue. Other than his own assertions, Nzirorera relies upon a letter, purportedly
from Juvénal Uwilingiyimana to the Prosecutor, the provenance of which has not been established,
containing general allegations about misconduct of Prosecution investigators. It also contains an
allegation, purportedly by Uwilingiyimana, that the testimony to be given by Omar Serushago is
“rote”. The Chamber is of the view that an allegation, purportedly by Uwilingiyimana, that
Serushago’s testimony before this Tribunal is “rote” is not sufficient to establish that the Prosecution
has material which contradicts the testimony to be given by Serushago.

11. Nzirorera also claims that information from Uwilingiyimana is material to his cross-
examination of Witnesses ADE and T and will raise issues concerning their credibility, though he does
not provide any basis for such an assertion other than claiming that the material sought will expose
Prosecution misconduct.* The Chamber is, therefore, presently unprepared to go behind the
Prosecutor’s assertion that his review of the material “presently suggests it is not exculpatory or
undermining of other witnesses within the meaning of Rule 68.”"

Whether Disclosure should be ordered under Rule 66 of the Rules

' Prosecutor v. Karemera et al., Case N’ ICTR-98-44-1, Decision on the Defence Motion for Disclosure of Exculpatory
Evidence, 7 October 2003, para. 11 (“the purpose of Rule 68 is not to facilitate the conduct of a fishing expedition.”);
Prosecutor v. Karemera et al., Case N° ICTR-98-44-PT, Decision on Joseph Nzirorera’s Motion to Compel Inspection and
Disclosure, 5 July 2005, para. 14; Prosecutor v. Bagosora et al., Case N°ICTR-98-41-T, Decision on Motion for Disclosure
Under Rule 68, 1 March 2004, para. 5; Prosecutor v. Casimir Bizimungu et al., Case N°ICTR-99-50-T, Decision on Prosper
Mugiraneza’s Motion Pursuant to Rule 68 for Exculpatory Evidence Related to Witness GKI, 14 September 2001, para. 11.

" Prosecutor v. Kajelijeli, Case N°ICTR-98-44A-T, Decision on Kajelijeli’s Urgent Motion and Certification with
Appendices in Support of Urgent Motion for Disclosure of Materials Pursuant to Rule 66 (B) and Rule 68 of the Rules of
Procedure and Evidence, 5 July 2001, paras. 13-14.

'2 Prosecutor v. Karemera et al., Case N’ ICTR-98-44-1, Decision on the Defence Motion for Disclosure of Exculpatory
Evidence, 7 October 2003, para. 11.

13 Prosecutor v. Karemera et al, Case N°ICTR-98-44-T, Decision on the Defence Motion for Disclosure of Exculpatory
Evidence, 7 October 2003, paras. 12-13; Prosecutor v. Bagosora et al., Case N°ICTR-98-41-T, Decision on Motion for
Disclosure Under Rule 68, 1 March 2004, fn. 5;

' With respect to Witness ADE, Nzirorera asserts that he was used as a ‘tool’ to encourage Uwilingiyimana to co-operate
with the prosecution. No further basis or material is advanced to support this assertion. In relation to Witness T, Nzirorera
asserts that Uwilingiyimana’s information will expose the “Gestapo” tactics of the Prosecution in encouraging witnesses to
turn against Nzirorera. Again no further basis or material is advanced to support this assertion.

' See letter from Prosecutor to Peter Robinson, dated 25 January 2006 (appearing as Annexure C to Nzirorera’s Motion), as
well as Prosecutor’s Response, dated 1 February 2006, para. 5. See also “Prosecution Response to Nzirorera’s Supplemental
Motion for Stay of 13 February 2006 (Confidential), filed on 14 February 2006, para. 5.
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12. Rule 66 of the Rules places an obligation upon the Prosecution to disclose certain materials
falling within the ambit of that provision. Rule 66 (B) places an obligation upon the Prosecution, after
receiving a request from the Defence,' to permit the Defence to “inspect any books, documents,
photographs and tangible objects in his custody or control,” which:

(1) are material to the preparation of the defence; or
(2) are intended for use by the Prosecutor as evidence at trial; or

(3) were obtained from or belonged to the accused.

13. The Defence submits that the “information provided by Mr. Uwilingiyimana” is material to the
preparation of Nzirorera’s defence. The Prosecution submits that sub-Rule (B) does not apply to
material concerning a witness whom the Prosecution does not intend to call. In support of its position,
the Prosecution submits that, as sub-Rule (A) refers to disclosure of witness statements of intended
prosecution witnesses, Rule 66 (B) ought to be read in that context. Since the Prosecution has no
intention of calling Juvénal Uwilingiyimana (as he is deceased), Rule 66 (B) does not apply to the
material in question. The Defence argues that this is an incorrect interpretation of Rule 66 (B) and
cites a number of decisions of the Tribunal wherein the Prosecution has been ordered to allow
inspection of material under sub-Rule (B) which related to witnesses whom the Prosecution did not
intend to call to testify."”

14. A simple reading of Rule 66 as a whole, as well as sub-Rule (B) in isolation, indicates that the
Defence argument is the correct interpretation of sub-Rule (B). Rule 66 is entitled “Disclosure of
Materials by the Prosecutor”.” The Chamber considers that sub-Rules (A) and (B) are intended to
cover separate categories of material; sub-Rule (A) referring to disclosure of statements of the accused
and statements of witnesses, and sub-Rule (B) referring to inspection of other material not falling
within the ambit of sub-Rule (A).

15. In order for the Defence to establish that the Prosecution has breached its disclosure obligations
under Rule 66 and invoke an order from the Chamber that the material be made available for
inspection, the Defence must, firstly, identify the material sought with the requisite specificity, and
secondly, make a prima facie showing of the material’s “materiality for the preparation of the
Defence.”” The materiality of the documents sought to be inspected may be determined by assessing
whether they are necessary for the preparation of the cross-examination of a witness,” or by reference
to the Indictment.?’ Furthermore, Rule 66 must be read in the context of Rule 70 which outlines
materials exempt from Rule 66 disclosure. Pursuant to Rule 70 (A), reports, memoranda or other
internal documents prepared by a party, its assistants or representatives in connection with the
investigation or preparation of a case are not subject to disclosure under Rule 66.

¢ See fn 9, above, concerning the satisfaction of this element by the Defence.

"7 Prosecutor v. Nyiramasuhuko et al., Case N°ICTR-97-21-1, Decision on Defence Motion for Disclosure of Evidence, 1
November 2000, para. 47; Prosecutor v. Ndayambaje, Case N° ICTR-96-8-T, Decision on Defence Motion for Disclosure, 25
September 2001, para. 12; Prosecutor v. Ntagerura et al., Case N°ICTR-98-46-T, Decision on Bagambiki’s Motion for the
Disclosure of the Guilty Pleas of Detained Witnesses and the Statements of Jean Kambanda, 1 December 2000, para. 18;
Prosecutor v. Karemera et al., Case N°ICTR-98-44-PT, Decision on Motions to Compel Inspection and Disclosure and to
Direct Witnesses to Bring Judicial and Immigration Records, 14 September 2005, para. 15.

'8 Emphasis added.

' Prosecutor v. Zejnil Delalic, Case N°IT-96-21-T, Decision on the Motion by the Accused Zenjil Delalic for the Disclosure
of Evidence, 26 September 1996, para. 10; Prosecutor v. Ndayambaje, Case N°ICTR-96-8-T, Decision on the Defence
Motion for Disclosure, 25 September 2001, para. 11; Prosecutor v. Rwamakuba et al., Case N°ICTR-98-44-T, Decision on
Defence Motion for Disclosure, 15 January 2004, para. 11.

% pProsecutor v. Gacumbitsi, Case N°ICTR-2001-64-T, Decision on Motion to Disclose to the Defence all the Facts and
Authorities that Led to the Arrest, Detention and Provisional Release of Prosecution Witnesses TBG, TBH, TBI, TBJ and
TBK, 1 August 2003.

2 Prosecutor v. Ndayambaje, Case N°ICTR-96-8-T, Decision on the Defence Motion for Disclosure, 25 September 2001,
para. 11.
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16. In this case, the Chamber is of the view that the investigator’s reports and/or notes sought by
the Defence constitute “matters not subject to disclosure” pursuant to Rule 70 (A). Secondly, with
respect to the specificity of the materials sought, the Chamber has noted, and has accepted, the
Prosecution’s assertion in open court that it is not in possession of any tape recordings and/or
transcripts of interviews conducted between Uwilingiyimana and Prosecution investigators.” The
Chamber is of the view that Nzirorera’s references, throughout his Motion, to any or all “information
obtained from Uwilingiyimana” lacks the specificity required under Rule 66. However, Nzirorera also
seeks inspection of any statements taken from Uwilingiyimana, which request does have the requisite
specificity. The Chamber notes that the Prosecution has admitted that it has in its possession at least
one statement from Uwilingiyimana. The Chamber will therefore consider whether that statement is
material to the preparation of the Defence.

17. In terms of materiality, Nzirorera submits that his inspection of the material is necessary for the
preparation of his cross-examination of Serushago. The Prosecution does not actually respond to the
merits of the Defence’s application under Rule 66 (B) since the Prosecution says that, as a matter of
law, Rule 66 (B) only applies to statements from witnesses whom it intends to call at trial. The
Prosecution does, however, submit that Uwilingiyimana’s statement is not material to any issue that
the Defence has indicated that it wishes to put forth affirmatively, and that Nzirorera is “fishing” for
material.

18. Whilst the Indictment against the Accused in this case does not specifically refer to Juvénal
Uwilingiyimana as being part of the joint criminal enterprise of which the co-Accused were allegedly
part, it states that the co-Accused were participants in the joint criminal enterprise with the following
individuals and classes of persons:

... (1) political authorities at the national and regional level, including... (iii) influential
businessmen, Akazu, and political party leaders affiliated with ‘Hutu Power’, including... (iv)
leaders of the Interahamwe and Impuzaumpagambi political party ‘youth wing’ militias and the
‘civil defense’ program, including... The Prosecutor is unable to specifically identify each and
every participant in the joint criminal enterprise.””

The allegations in the Indictment against Juvénal Uwilingiyimana put him within the
aforementioned classes of persons. The Chamber also notes that the Indictment against Juvénal
Uwilingiyimana specifically alleges that all three co-Accused in this case were the co-conspirators of
Uwilingiyimana.*

19. The Chamber is of the view that Nzirorera has succeeded in establishing the prima facie
materiality of the statement in the possession of the Prosecution from Uwilingiyimana. It is apparent
from the passages in Serushago’s statements, relied upon by the Defence for Nzirorera in its Motion,
that Serushago will testify to specific allegations concerning Uwilingiyimana and Nzirorera which are
relevant to specific paragraphs and counts in the Indictment against the co-Accused in this case.

20. The Chamber finds, therefore, that the criteria under Rule 66 (B) have been met by the Defence
with respect to Uwilingiymana’s statement. The Chamber also considers that any other material in the
Prosecution’s possession concerning Uwilingiyimana which does not fall within the ambit of the Rule
70 exception, and which relates to any allegations against the Accused linked with any paragraph or
count in the Indictment, is material to the preparation of the Defence and should be disclosed.

FOR THOSE REASONS

THE CHAMBER

2 T. 22 February 2006, p. 48.
3 Prosecutor v. Karemera et al, Case N°ICTR-98-44-1, Amended Indictment of 24 August 2006, para. 6.
* The relevant passages of the Indictment against Uwilingiyimana are attached as an Annexure to this Note.
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I. GRANTS the Defence Motions for disclosure of information obtained from Juvénal
Uwilingiyimana, in part; and

II. ORDERS that, pursuant to Rule 66 (B), the statement of Juvénal Uwilingiyimana be made
available for inspection by the Defence of each of the Accused in this case; and

III. ORDERS that, pursuant to Rule 66 (B), the Prosecution make available for inspection by the
Defence of each of the Accused in this case any other material in its possession from Juvénal
Uwilingiyimana which does not fall within the ambit of Rule 70 (A) of the Rules and which
relates to any allegations against the Accused linked with any paragraph or count in the
Indictment against them.

Arusha, 27 April 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam
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Decision on Reconsideration of the Scheduling Order for the Next Trial Session
Article 20 of the Statute of the Tribunal, Rule 73 of the Rules of Procedure and
Evidence
28 April 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Modification a schedule
decision, Video-conference testimony — Motion denied

International Instruments cited :
Rules of Procedure and Evidence, rule 73 ; Statute, art. 20

1. The second trial session in this case was completed on 17 March 2006 after hearing the third
Prosecution witness. At the Status Conference held the same day, the parties agreed that the next trial
session will take place from 15 May until 14 July 2006. On the basis of these discussions, the order of
witnesses to be heard at the third trial session was addressed by the Chamber.' While the next session
is scheduled to start on 15 May 2006, the Chamber decided that the testimony of Witness T should
take place by video-link from 22 May 2006 in order to preserve the fairness of the trial and the rights
of the Accused Ngirumpatse to examine the witness.

2. The Prosecutor now moves the Chamber to reconsider its prior Scheduling Order of 30 March
2006 and order that the testimony of Witness T take place by video-link starting on 15 May 2006.> He
submits that it would be quite impracticable to have Witness T begin his testimony on 22 May 2006
for three reasons. First, the authorities of the State where the Witness will give his evidence agreed
with the Prosecutor before the Chamber gave its Order that the video-link will commence on 15 May
2006. Second, since the Prosecutor’s Trial team is working with limited manpower, he submits that the
trial preparation will have to be re-arranged so that two attorneys will have to meet with Witness T the
week before his testimony. As a result, those trial attorneys will not be available in Arusha to examine

' Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-94-44-T, Scheduling Order
(TC), 30 March 2006 (Scheduling Order).
2 Motion for Reconsideration of Scheduling Order Dated 30 March 2006, filed on 3 April 2006.
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the other witnesses that are assigned to them and that are mentioned in the Scheduling Order. Finally,
in the Prosecutor’s view, it is highly improbable that Witness ALG could complete his testimony in
five days, if it started on 15 May 2006, which means that Witness ALG’s testimony will have to be
suspended for the beginning of Witness T’s testimony on 22 May 2006.

3. In his Response, Joseph Nzirorera suggests that the trial session be scheduled to commence on
22 May 2006.% In his view, this will solve the Prosecutor’s problem as well as that of the Ngirumpatse
team. He also suggests that a Status Conference or Working session be held during the week of 15
May 2006 to deal with disclosure issues, as well as any practice direction and time scheduling for
witnesses. The Prosecutor replies that Joseph Nzirorera’s suggestion is reasonable under the
circumstances and that it seems to be a reasonable compromise to deal with logistical challenges faced
by the parties.* Mathieu Ngirumpatse also supports Nzirorera’s suggestion.” Conversely, he firmly
opposes the Prosecutor’s application to begin on the 15 May 2006 with Witness T since it could affect
his rights.

4. As the Chamber already stated, the authorities of the State where Witness T will reside during
his testimony already confirmed their availability to support the organization of the video-link from 22
May 2006.° Further, in his Reply, the Prosecutor acknowledges that this witness could start his
evidence from that date. This issue is therefore solved and does not need to be reconsidered.

5. The trial in this case started de novo in September 2005 and, so far, the Chamber has heard only
three Prosecution witnesses. While the Chamber has sympathy for the Prosecutor’s current situation
amongst his trial team, it also must guarantee the rights of the Accused to a fair trial, including the
right to be tried without undue delay. The trial should therefore start on 15 May 2006 and the
Prosecution should be ready to call his first witness from that date.

6. In addition, the Chamber is of the view that all disclosure issues should be dealt with now. The
parties are expected to cooperate in good faith in that matter and are strongly encouraged to find a
prompt solution to all issues that might delay the continuation of the trial.

ACCORDINGLY, the Chamber

DENIES the Prosecutor’s motion in its entirety.

Arusha, 18 April 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

* Filed on 4 April 2006.

* Filed on 4 April 2006.

* Response file on 7 April 2006.
¢ Scheduling Order, par. 3.
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Decision on Joseph Nzirorera’s Interlocutory Appeal
28 April 2006 (ICTR-98-44-AR73.6)

(Original : English)
Appeals Chamber

Judges : Liu Daqun, Presiding Judge ; Mohamed Shahabuddeen ; Mehmet Giiney ; Theodor Meron
; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Disclosure of material relevant
to the testimony of the witnesses, Not every violation of this important obligation implicates a
violation of an accused’s fair trial rights warranting a remedy, Trial Chamber best placed to determine
what time is sufficient for an accused to prepare his defence — Criteria of a violation of the Rule 68
disclosure obligation, Responsibility for disclosing exculpatory material rests on the Prosecution, No
demonstration of error in the facts-based judgement of what material to disclose, Inspection in camera
of materials only for relied of disclosure obligation or of public interest or the security interests of a
state — Motion denied

International Instruments cited :
Rules of Procedure and Evidence, rules 66 (A) (ii), 68 and 68 (D) ; Statute, art. 20 (4) (b)
International Cases cited :

I[.C.T.R. : Appeals Chamber, The Prosecutor v. Juvénal Kajelijeli, Judgement, 23 May 2005
(ICTR-98-44A) ; Appeals Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on
Interlocutory Appeals of Decision on Witness Protection Orders, 6 October 2005 (ICTR-98-41) ; Trial
Chamber, The Prosecutor v. Francois Karera, Oral Decision, 18 January 2006 (ICTR-2001-74)

[.C.T.Y. : Appeals Chamber, The Prosecutor v. Slobodan MiloSevi¢, Decision on the Interlocutory
Appeal by the Amici Curiae against the Trial Chamber Order Concerning the Presentation and
Preparation of the Defence Case, 20 January 2004 (IT-02-54) ; Appeals Chamber, The Prosecutor v.
Radislav Krsti¢, Judgement, 19 April 2004 (IT-98-33) ; Appeals Chamber, The Prosecutor v. Tihomir
Blaski¢, Judgement, 29 July 2004 (IT-95-14) ; Appeals Chamber, The Prosecutor v. Radoslav
Brdanin, Decision on Appellant’s Motion for Disclosure Pursuant to Rule 68 and Motion for an Order
to the Registrar to Disclose Certain Materials, 7 December 2004 (IT-99-36) ; Appeals Chamber, The
Prosecutor v. Dario Kordi¢ and Mario Cerkez, Judgement, 17 December 2004 (IT-95-14/2)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Serious Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized with an interlocutory
appeal filed by Joseph Nzirorera' against the Trial Chamber’s oral decision of 16 February 2006.> This

" The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44AR73.6, Joseph Nzirorera’s Interlocutory Appeal from
Decision Denying Motion for Stay of Proceedings and Request for Stay Pending Appeal, filed 7 March 2006 (“Nzirorera
Appeal”). Mathieu Ngirumpatse filed a brief in support of the Nzirorera Appeal. See The Prosecutor v. Edouard Karemera et
al., Case N°ICTR-98-44AR73.6, Mémoire de M. Ngirumpatse au soutien du Nzirorera’s Interlocutory Appeal from Decision
Denying Motion for Stay of Proceedings and Request for Stay Pending Appeal, filed 10 March 2006 (“Ngirumpatse
Submissions™). The Prosecution responded in The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44AR73.6,
Prosecutor’s Response to “Joseph Nzirorera’s Interlocutory Appeal from Decision Denying Motion for Stay of Proceedings
and Request for Stay Pending Appeal”, filed 17 March 2006 (‘“Prosecution Response”). Mr. Nzirorera filed a reply on 21
March 2006.
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appeal raises issues of whether the Trial Chamber provided Mr. Nzirorera with adequate time to
prepare for cross-examination of a witness following the Prosecution’s late disclosure of potentially
exculpatory material that was relevant to that cross-examination as well as whether it applied the
correct standard and followed proper procedures in declining to order additional disclosure.

Background

2. The trial in which this appeal arises is in the initial stages of the Prosecution case. The trial
originally commenced on 27 November 2003 before a section of Trial Chamber III.° The Defence
successfully challenged the composition of the Bench, and the Appeals Chamber ordered the trial to
commence de novo.* The trial restarted on 19 September 2005, and the Trial Chamber heard two
witnesses during the first session, which lasted until 28 October 2005.

3. On 6 February 2006, before the commencement of the second trial session, Mr. Nzirorera
requested the immediate disclosure of material relevant to the testimony of each of the witnesses
scheduled to be heard during the upcoming session.® He claimed that the Prosecution had failed to
provide these materials in violation of its obligations under Rules 66 (A) (ii) and 68 of the Rules of
Procedure and Evidence of the Tribunal (“Rules”).” As a remedy, he sought a sixty day stay of
proceedings.®

4. In the Impugned Decision, the Trial Chamber agreed that the Prosecution had failed to comply
with its disclosure obligations in respect of some of the material sought by Mr. Nzirorera.” However, it
declined to stay the proceedings.” In addition, the Trial Chamber refused to order the production of
other material, based on the Prosecution’s undertaking that it either did not possess the documents or
that they were not exculpatory." Over Mr. Nzirorera’s objection, the Trial Chamber commenced the
testimony of Witness UB."” The testimony of Witness UB covered the entire second trial session,
running from 16 February until 15 March 2006. The third trial session is scheduled to commence on
15 May 2006.

Discussion

A. Ground 1: Allegation that the Trial Chamber Erred in Failing to Provide a Remedy for Rule 66
and Rule 68 Violations It Found to Have Been Established

5. Under his first ground of appeal, Mr. Nzirorera focuses his submission on Rule 68 violations
bearing on the testimony of Witness UB," the only witness ultimately heard during the second trial
session. These violations include the late disclosure of a judgement of a Rwandan court implicating

> The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-T, Oral Decision, T. 16 February 2006 pp. 2-10
(“Impugned Decision”).

* Impugned Decision, p. 8.

* The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44AR 15bis.2, Reasons for Decision on Interlocutory Appeals
Regarding the Continuation of Proceedings with a Substitute Judge and on Nzirorera’s Motion for Leave to Consider New
Material, 22 October 2004.

* Impugned Decision, p. 8.

¢ Impugned Decision, p. 2; Nzirorera Appeal, para. 1.

" Impugned Decision, p. 2; Nzirorera Appeal, para. 1.

¥ Impugned Decision, p. 2; Nzirorera Appeal, para. 1.

° Impugned Decision, pp. 3, 4, 6-8. The Trial Chamber found disclosure violations in respect of Witnesses UB, GFA, GBU,
AWB, ALG, HH, Omar Serushago, and Ahmed Mbonyunkiza. Impugned Decision pp. 3, 4, 6-8.

' Tmpugned Decision, pp. 8-10. The Appeals Chamber observes that, given the trial schedule, Mr. Nzirorera received the
sixty day delay that he sought with respect to all witnesses other than Witnesses Mbonynkiza and UB, who have already
testified.

" Tmpugned Decision, pp. 5-7.

"2 Impugned Decision, pp. 8, 9.

13 Nzirorera Appeal, paras. 73-92.
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Witness UB in Kkillings'" as well as statements of two individuals further incriminating the witness.”
Mr. Nzirorera argues that, having found serious violations of the Prosecution’s disclosure obligations,
the Trial Chamber erred as a matter of law by failing to provide him with adequate time and facilities
to prepare his defence in violation of his rights under Article 20 (4) (b) of the Statute.'s

6. The Trial Chamber determined that, in the circumstances of the case, no prejudice resulted from
the late disclosures because Mr. Nzirorera had some knowledge of the material, and the Prosecution
provided the documents at the outset of the witness’s testimony."” Mr. Nzirorera disagrees with this
assessment and submits that he suffered prejudice because, in order to properly challenge Witness
UB’s credibility based on the material, he needed time to “digest” the material and to interview the
individuals whose allegations underlie it." In response, the Prosecution argues that Mr. Nzirorera had
no right to a stay of proceedings in the circumstances of the case.”

7. The Prosecution’s obligation to disclose potentially exculpatory material is essential to a fair
trial® However, not every violation of this important obligation implicates a violation of an accused’s
fair trial rights, warranting a remedy.” If a Rule 68 disclosure is extensive, parties are entitled to
request an adjournment in order to properly prepare themselves.” The authority best placed to
determine what time is sufficient for an accused to prepare his defence is the Trial Chamber
conducting the case.”

8. Mr. Nzirorera raised the issue of his need for investigations arising from the late disclosure
before the Trial Chamber.* In the Impugned Decision, the Trial Chamber expressly considered the
impact of the late disclosure on Mr. Nzirorera’s ability to prepare for Witness UB’s testimony and
determined that the late disclosure would not interfere with an effective cross-examination.®
Furthermore, the Trial Chamber noted that it would provide appropriate additional relief on a case-by-
case basis and indicated that it might be appropriate to recall the witness if further investigations
warranted additional cross-examination.” In the present circumstances, the Appeals Chamber cannot
say that the Trial Chamber abused its discretion in declining to stay the proceedings. The Appeals
Chamber considers that in long and complicated cases, it is necessary for a Trial Chamber to exercise

' Nzirorera Appeal, para. 77. The Prosecution disclosed this judgement in Kinyarwanda on 13 February 2006. It was
translated informally for the parties into French and English on 16 February 2006 on an expedited basis at the request of the
Trial Chamber. The judgement contains allegations of fourteen individuals implicating Witness UB in various killings. See
Nzirorera Appeal, para. 78; Impugned Decision, p. 9. The Appeals Chamber observes that the Prosecution obtained the
Rwandan judgement on 10 February 2006. T. 13 February 2006 pp. 12, 13.

'> Nzirorera Appeal, para. 80.

'® Nzirorera Appeal, paras. 75-82.

"7 Impugned Decision, p. 8.

'8 Nzirorera Appeal, paras. 75-82.

' Prosecution Response, paras. 3-28.

» The Prosecutor v. Théoneste Bagosora et al., ICTR Case N°98-41-AR73, 98-41-AR73(B), Decision on Interlocutory
Appeals on Witness Protection Orders, 6 October 2005, para. 44; The Prosecutor v. Dario Kordi¢ and Mario Cerkez, Case
N°IT-95-14/2-A, Appeal Judgement, 17 December 2004, paras. 183, 242 (“Kordi¢ and Cerkez Appeal Judgement”); The
Prosecutor v. Tihomir Blaski¢ Case N°IT-95-14-A, Judgement, 20 July 2004, para. 264 (“Blaski¢ Appeal Judgement”); The
Prosecutor v. Radislav Krsti¢, Case N°IT-98-33-A, Judgement, 19 April 2004, para. 180 (“Krsti¢ Appeal Judgement”); The
Prosecutor v. Radoslav Brdanin, Case N°IT-99-36-A, Decision on Appellant’s Motion for Disclosure Pursuant to Rule 68
and Motion for an Order to the Registrar to Disclose Certain Materials, 7 December 2004, p. 3 (“Brdanin Decision”).

2 Kordi¢ and Cerkez Appeal Judgement, para. 179 (“Once the Defence has satisfied a Chamber that the Prosecution has
failed to comply with Rule 68, the Chamber, in addressing what is the appropriate remedy (if any) must examine whether or
not the Defence has been prejudiced by a breach of Rule 68 [...].”)(emphasis added). See also The Prosecutor v. Juvénal
Kajelijeli, ICTR Case N°98-44A-A, Judgement, 23 May 2005, para. 262 (Kajelijeli Appeal Judgement”); Blaski¢ Appeal
Judgement, paras. 295, 303; Krsti¢ Appeal Judgement, para. 153.

* Krsti¢ Appeal Judgement, para. 206.

» The Prosecutor v. Slobodan MiloSevié, Case N°IT-02-54-AR73.6, Decision on the Interlocutory Appeal by the Amici
Curiae against the Trial Chamber Order Concerning the Presentation and Preparation of the Defence Case, 20 January 2004,
para. 18.

*T. 13 February 2006 p. 16.

» Impugned Decision, p. 8.

% Impugned Decision, pp. 3, 8, 10.
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its discretion to control the progress of the proceedings as appropriate, provided that it does not
encroach on fair trial rights.”

9. Mr. Nzirorera contends that the Trial Chamber rejected his request for a stay of proceedings
solely based on an erroneous reading of an oral decision in the Karera case.”® Mr. Nzirorera notes that,
in the Karera case, the Trial Chamber postponed the cross-examination of Witness UB, who also
appeared in that trial, based on late disclosure.” However, he submits that in the Impugned Decision,
the Trial Chamber erroneously described the holding in Karera as providing for the recall of the
witness.” The Appeals Chamber does not accept Mr. Nzirorera’s contention that the Trial Chamber
reached the Impugned Decision on the basis of such a reading of the Karera decision. In refusing to
stay the proceedings, the Trial Chamber engaged in a case-specific analysis of the impact of the late
disclosure on Mr. Nzirorera’s ability to cross-examine Witness UB.” The Trial Chamber also noted
that it had a range of other possible remedies at its disposal, including postponing or excluding the
witness’s testimony.”” Only then, did the Trial Chamber proceed to make its observations about the
Karera decision.”

10. Mr. Nzirorera also contends that recall, as an exceptional measure, is an insufficient remedy.*
The Appeals Chamber notes, however, that the adequacy of this remedy in this instance has not been
tested given that Mr. Nzirorera has not yet sought to recall the witness. In addition, at this stage, it is
also entirely unclear what evidentiary value, if any, the Trial Chamber will place on Witness UB’s
testimony in light of the existing cross-examination or further evidence and submissions provided
during the proceedings.

11. Accordingly, this ground of appeal is dismissed.

B. Ground Il: Allegation that the Trial Chamber Erred in Setting an Unreasonable Threshold for
Proof of Rule 68 Violations It Did Not Find Had Been Established

12. Under his second ground of appeal, Mr. Nzirorera submits that the Trial Chamber erred in
refusing to order the disclosure of additional material in the Prosecution’s possession pertaining to
Witnesses Mbonyunkiza, UB, GFA, and GBU.” He claims that members of his Defence team
interviewed a number of individuals who acknowledged providing statements to the Prosecution
which, in the Defence’s view, contradicted the anticipated testimony of Prosecution witnesses about
specific events.” In refusing to order disclosure of this material, Mr. Nzirorera argues that the Trial
Chamber set an unreasonably high threshold for proof of a Rule 68 violation by requiring the Defence
to have actual knowledge of the contents of the material in question before ordering disclosure.”

13. To establish a violation of the Rule 68 disclosure obligation, the Defence must (i) establish that
additional material exists in the possession of the Prosecution; and (ii) present a prima facie case that
the material is exculpatory .*

Y See Kordic and Cerkez Appeal Judgement, para. 196.

% Nzirorera Appeal, paras. 83-86, referring to The Prosecutor v. Francois Karera, ICTR Case N°01-74-T, Oral Decision, T.
18 January 2006 p. 86.

» Nzirorera Appeal, paras. 85, 86.

% Nzirorera Appeal, para. 84.

3! See Impugned Decision, pp. 8, 9.

%2 See Impugned Decision, p. 4.

3 See Impugned Decision, pp. 9, 10.

* Nzirorera Appeal, paras. 87, 88.

% Nzirorera Appeal, paras. 93-102.

% Nzirorera Appeal, paras. 96-98; T. 13 February 2006 pp. 4, 6, 7, 30.

37 Nzirorera Appeal, para. 93.

3 Kajelijeli Appeal Judgement, para. 262; Kordic¢ and Cerkez Appeal JTudgement, para. 179; Brdanin Decision, p. 3.
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14. The Prosecution admitted taking statements from some of the individuals, as alleged by the
Defence, but did not consider the material to be exculpatory.” The Trial Chamber accepted a
representation to this effect from the Prosecution, noting that the Defence did not refute it.*

15. Mr. Nzirorera claims that, in accepting this representation, the Trial Chamber failed to consider
the history of the Prosecution’s Rule 68 violations in this case, the Prosecution’s “misguided view” of
its Rule 68 obligations, as well as the likelihood that a witness to an important event who was not
being called by the Prosecution would possess information which affected the credibility of its
witness, describing the same event.* The Prosecution responds that it was open to the Trial Chamber
to accept its representations.”

16. The Appeals Chamber can identify no error on the part of the Trial Chamber in declining to
order the disclosure of the material in question. The responsibility for disclosing exculpatory material
rests on the Prosecution, and the determination of what material meets Rule 68 disclosure
requirements is primarily a facts-based judgement, falling within the Prosecution’s responsibility.*

17. The Appeals Chamber cannot fault the Trial Chamber for requesting Mr. Nzirorera to provide
an “evidentiary basis” for his claims that the material fell within the scope of Rule 68, contrary to the
assertions of the Prosecution.* The Trial Chamber is entitled to assume that the Prosecution is acting
in good faith.® The Appeals Chamber observes that Mr. Nzirorera supported his assertion that the
Prosecution possessed exculpatory material based on the representations of his counsel recounting
interviews with individuals who claimed that they provided the Prosecution with contradictory
accounts of certain events.*® Although the Trial Chamber would have been within its discretion to
order the Prosecution to disclose the material in question on the basis of such representations, the
Appeals Chamber cannot conclude that it abused its discretion in declining to do so.

18. The Appeals Chamber also does not agree that, in reaching its decision, the Trial Chamber
failed to adequately consider the history of disclosure violations in this case.” The Trial Chamber
expressly stated that it had been requested to draw various inferences from prior disclosure disputes,
which Mr. Nzirorera raised during oral argument.® Moreover, in accepting the Prosecution’s
representations, the Trial Chamber emphasized that the administration of justice depended on the
integrity of the Prosecution and indicated its willingness to consider sanctions if the Prosecution
declarations were inaccurate.”

19. Accordingly, this ground of appeal is dismissed.

C. Ground IIl: Allegations that the Trial Chamber Erred in Refusing to Inspect the Disputed
Material In Camera

* Impugned Decision, pp. 6, 7.

* Impugned Decision, pp. 6, 7.

I Nzirorera Appeal, para. 99.

2 Prosecution’s Response, para. 29.

# Kordi¢ and Cerkez Appeal Judgement, para. 183; Brdanin Decision, p. 3. See also Kajelijeli Appeal Judgement, para. 262.
* See Impugned Decision, pp. 7, 8; T. 13 February 2006 p. 6 (“If you’re saying the Prosecutor has not honoured a
commitment and you’re asking us to provide a remedy for doing so, we would need some evidence that would enable us to
say that.”).

% Kordi¢ and Cerkez Appeal Judgement, para. 183; Brdanin Decision, p. 3.

 See, e.g., Nzirorera Appeal, paras. 96-98; T. 13 February 2006 pp. 4, 6, 7, 30.

47 Mr. Nzirorera and Mr. Ngirumpatse outline the Prosecution’s disclosure practices throughout the case in detail. Nzirorera
Appeal, paras. 12-64, 94. See also Ngirumpatse Submissions, paras. 10-13. The Prosecution notes that past problems have
been cured and that the Trial Chamber has never found that the Prosecution acted in bad faith. Prosecution Response, para.
17.

* Impugned Decision, p. 5.

* Impugned Decision, pp. 6, 8, 9.
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20. Finally, under his third ground of appeal, Mr. Nzirorera submits that the Trial Chamber erred
by refusing to inspect the disputed material in camera.® The Appeals Chamber observes, however,
that Rule 68 (D) requires inspection in camera of materials only where the Prosecution seeks to be
relieved of its disclosure obligation as a result of possible prejudice to ongoing investigations, or
because disclosure may be contrary to the public interest or the security interests of a state. Given that
the Prosecution has the primary responsibility to make disclosure determinations under Rule 68" the
Appeals Chamber does not find any error on the Trial Chamber’s part in declining to inspect the
documents in camera.

21. Accordingly, this ground of appeal is dismissed.
Disposition
22. For the foregoing reasons, the Appeals Chamber DISMISSES the Nzirorera Appeal in all
respects and DISMISSES his motion for a stay of proceedings pending the disposition of the appeal as
moot.

Done in English and French, the English version being authoritative.

Done this 28" day of April 2006, At The Hague, The Netherlands.

[Signed] : Liu Daqun

% Nzirorera Appeal, paras. 103-106.
3! Kordi¢ and Cerkez Appeal Judgement, para. 183.
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Decision on Prosecutor’s Confidential Motion for Special Protective Measures for
Witness ADE
Article 20 of the Statute, Rule 75 of the Rules of Procedure and Evidence
3 May 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Protective measures for a
witness, Testimony by video-link where it is in the interests of justice, Possibility to assess of witness’
credibility, Witness insider of the “AKAZU” — Closed Session ordered — Restricted disclosures
already displayed — Motion partially granted

International Instruments cited :
Rules of Procedure and Evidence, rules 54,75 and 90 (A) ; Statute, art. 20 (4) (e)
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Prosecution
Request for Testimony of Witness BT Via Video-Link, 8 October 2004 (ICTR-98-41) ; Trial
Chamber, The Prosecutor v. Edouard Karemera, Order on Protective Measures for Prosecution
Witnesses, 10 December 2004 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora
et al., Decision on Testimony by Video-Conference, 20 December 2004 (ICTR-98-41) ; Trial
Chamber, The Prosecutor v. Aloys Simba, Decision Authorizing the Taking of the Evidence of
Witnesses IMG, ISG, and BJK1 by Video-Link, 4 February 2005 (ICTR-2001-76) ; Trial Chamber,
The Prosecutor v. Aloys Simba, Decision on the Defence Request for Taking the Evidence of Witness
FMP1 by Deposition, 9 February 2005 (ICTR-2001-76) ; Trial Chamber, The Prosecutor v. Théoneste
Bagosora et al., Decision on Ntabakuze Motion to Allow Witness DK 52 to Give Testimony by Video-
conference, 22 February 2005 (ICTR-98-41) ; Trial Chamber, The Prosecutor v. Tharcisse Muvunyi,
Decision on Decision on Prosecutor’s extremely urgent Motion Pursuant to TC II Directive of 23 May
2005 for Preliminary measures to Facilitate the use of Closed Video-link Facilities, 20 June 2005
(ICTR-2000-55A) ; Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on the
Prosecutor’s Motion for Special Protective Measures for Witnesses G and T, 14 September 2005
(ICTR-98-44) ; Trial Chamber, The Prosecutor v. Protais Zigiranyirazo, Decision on Defence and
Prosecution Motions Related to Witness ADE, 31 January 2006 (ICTR-2001-73) ; Trial Chamber, The
Prosecutor v. Protais Zigiranyirazo, Decision on the Prosecution Motion for Witness BPP to Testify by
Video-link, 27 March 2006 (ICTR-2001-73)

Introduction

1. The Prosecutor moves the Chamber to order special protective measures for Witness ADE', by
hearing his testimony via video-link, in closed session, and restricting disclosure of documents and
information relating to the said witness. The motion was supported by additional oral arguments on the
alleged security problems of Witness ADE, in response to a request from the Chamber.’

! “Requéte Confidentielle du Procureur pour une Ordonnance de Mesures Spéciales de Protection a 1’égard du témoin ADE”,
filed on 6 February 2006.
2T. 17 March 2006, Status Conference (Closed session).
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2. The Prosecutor contends that Witness ADE is unwilling to travel to Arusha due to fears for his
safety stemming from his position as an AKAZU insider; that his expected testimony is important as
he will be adducing evidence on the alleged functioning of the “AKAZU”, one of the groups alleged in
the indictment to have been included in the joint criminal enterprise with the three Accused; and that
hearing the testimony via video-link is in the interests of justice and will not compromise the
Accused’s right to a fair trial.

Discussion
Video-Link Testimony

3. The Defence for Nzirorera and for Ngirumpatse oppose the Motion.? They agree that the
testimony of Witness ADE is important but contend that this should be a reason for ensuring the
witness’ attendance in Arusha to facilitate cross-examination and proper assessment of the witness’
credibility. They stress that there is no factual justification regarding any fear for the safety of Witness
ADE and the Tribunal should be able to provide the same security guarantees in Arusha as in The
Hague. They argue that the Prosecutor is confusing the personal interest of Witness ADE with the
interests of justice and that any agreement made between Witness ADE and the Prosecutor assuring
the witness that his testimony will take place via video-link usurps the function of the Chamber and
should not be considered.

4. The Chamber’s preference is that Witness ADE should be heard at the Tribunal’s seat in Arusha,
a principle enshrined in Rule 90 (A) of the Rules. However, this principle does not preclude a witness
from testifying by video-link where it is in the interests of justice, as established by this Tribunal’s
jurisprudence. Although the Rules do not expressly provide for the taking of direct trial testimony via
video-link, Trial Chambers of this Tribunal have held that such testimony may be ordered under either
Rules 54 or 75./ In making such a determination, the Chamber will consider the importance of the
testimony; the inability or unwillingness of the witness to attend; and whether a good reason has been
adduced for the inability or unwillingness to attend.’

5. The Chamber notes that the Prosecutor and the Defence are in agreement that the evidence of
Witness ADE is important. Since Witness ADE is alleged to be an insider of the “AKAZU” with
information about its operation and functioning, the Chamber accepts that his evidence is undoubtedly
important to the Prosecutor’s case. On the basis of the submissions made by the Prosecutor, the
Chamber accepts that Witness ADE’s concerns about his security in Arusha are well founded and
genuine. The Chamber recalls that in its Decision relating to special protective measures for Witnesses
G and T, it rejected the contention raised by the Defence, that the use of a video-link could impair its
ability to assess the credibility of a witness’ testimony, and restates that with respect to the Defence
arguments concerning limitations on its ability to observe the demeanour of Witness ADE and to

* “Joseph Nzirorera’s Response to Requéte Confidentielle du Procureur pour une Ordonnance de Mesures Spéciales de
Protection a I’égard du témoin ADE”, filed on 8 February 2006 ; “Réplique du Procureur a la Ré€ponse de Joseph Nzirorera a
la Requéte Confidentielle du Procureur pour une Ordonnance de Mesures Spéciales de Protection a 1’égard du témoin ADE”,
filed on 9 February 2006 ; “Mémoire en réponse a la requéte confidentielle du procureur pour une ordonnance de mesures
spéciales de protection a 1’égard du témoin ADE”, filed by Mathieu Ngirumpatse on 13 February 2006 ; “Réplique de la
défense de Edouard Karemera a la requéte confidentielle du procureur pour une ordonnance de mesures spéciales de
protection a I’égard du témoin ADE”, filed on 13 February 2006.

* Prosecutor v. Théoneste Bagosora et al., Case N°ICTR-98-41-T (Bagosora et al.), Decision on Ntabakuze Motion to Allow
Witness DK52 to Give Testimony by Video-Conference, 22 February 2005, para. 4; Prosecutor v. Aloys Simba, Decision
Authorising the Taking of the Evidence of Witnesses IMG, ISG, and BJK1 by Video-Link, 4 February 2005; Prosecutor v.
Aloys Simba, Decision on the Defence Request for Taking the Evidence of Witness FMP1 by Deposition, 9 February 2005.

5 The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-T (Karemera et al.), Decision on the Prosecutor’s Motion
for Special Protective Measures for Witnesses G and T (TC), 14 September 2005; Prosecutor v. Aloys Simba, Decision on the
Defence Request for Taking the Evidence of Witness FMP1 by Deposition (TC), 9 February 2005; Decision Authorizing the
Taking of the Evidence of Witnesses IMG, ISG, and BJK1 by Video-Link (TC), 4 February 2004, para. 4; Bagosora et al.,
Decision on Testimony by Video-Conference (TC), 20 December 2004.
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challenge his credibility, the Chamber is of the view that these matters are not affected by his
testimony by video-link.®

6 The Defence refers to the Zigiranyirazo case in which the Trial Chamber was concerned by the
ability to accurately assess the testimony and demeanour of a witness who is testifying by video-link
and finally expressed the wish to hear Witness ADE uninterrupted and in person at the location where
the witness resides.” The Chamber notes that the same Trial Chamber has rendered a Decision
allowing a Prosecutor Witness to testify via video-link.? Previously, this Chamber had taken Witnesses
G and T testimonies by video-link.’ In the present case, this Chamber is of the view that the taking of
Witness ADE’s testimony by video-link will neither impair the Chamber’s assessment of his
credibility nor infringe the Accused’s rights under Article 20 (4) (e) of the Statute of the Tribunal.” It
is satisfied that it is in the interests of justice to order the taking of the testimony by video-link.

7. Accordingly the alternative defence request that the Chamber hear Witness ADE’s testimony by
sitting in The Hague, in the presence of the Accused and their Counsel is rejected.

Closed Session

8 The Chamber considers that due to the protective orders presently in place for Witness ADE,
discussions of these particular requests should take place in closed session. The Chamber is of the
view that all hearings concerning the planning and scheduling of the video-link testimony and/or
concerning the details of the special protective measures already in place for Witness ADE, including
his movements, are excluded from the public and the press and remain confidential. However,
depending on the circumstances, and on a case-by-case basis, the Chamber will consider whether parts
of Witness ADE’s testimony should be heard in closed session.

Restrictions on disclosures

9 The Prosecutor also asks the Chamber to order that the Defence Counsel and the Accused shall
not disclose any documents or information relating to Witness ADE to anybody, including other
Defence teams, except the persons working in the Defence teams in the present case, and that no
identifying information regarding ADE be disclosed to the public. The Chamber recalls that this
measure is already covered by Order Number 5 of the Chamber’s Decision of 10 December 2004
granting protective measures for all witnesses." There is no need to make a new determination on this
point as the said Decision is still in force.

FOR THOSE REASONS, THE CHAMBER
I. GRANTS in part the Prosecutor’s Motion, and
IT. ORDERS as follows:

a) That the testimony of Witness ADE shall be taken via a secure audiovideo transmission link,
and be broadcast live to the seat of the Tribunal in Arusha, in the presence of all the parties;

® Karemera et al., Decision on the Prosecutor’s Motion for Special Protective Measures for Witnesses G and T (TC), 14
September 2005, para 13.

" The Prosecutor v. Protais Zigiranyirazo, Case N°ICTR-2001-73-T, Decision on Defence and Prosecution Motions Related
to Witness ADE (TC), 31 January 2006, para. 32.

8 The Prosecutor v. Protais Zigiranyirazo, Case N°ICTR-2001-73-T, Decision on the Prosecution Motion for Witness BPP to
Testify by Video-Link (TC), 27 March 2006.

 Karemera et al., Decision on the Prosecutor’s Motion for Special Protective Measures for Witnesses G and T (TC), 14
September 2005.

' See, for example, Prosecutor v. Muvunyi, Decision on Prosecutor’s Extremely Urgent Motion Pursuant to Trial Chamber II
Directive of 23 May 2005 for Preliminary Measures to Facilitate the Use of Closed Video-Link Facilities, 20 June 2005, para.
17; Bagosora et al., Decision on Prosecution Request for Testimony of Witness BT via Video-Link, 8 October 2004, para. 7.
"' The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera, André Rwamakuba, Case N°ICTR-98-44-
R75, Order on Protective Measures for Prosecution Witnesses (TC), 10 December 2004.
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b) That the Registry makes the necessary logistical arrangements for Witness ADE to give his
testimony by way of secure audio-video transmission link, and that it does so in a confidential
manner;

c) That all questioning of Witness ADE take place from the seat of the Tribunal in Arusha,
including cross-examination by the Defence;

d) That a representative of each of the Parties be permitted to be present at the place from which
Witness ADE will testify, for the duration of his testimony, and that the Registry, in confidence,
makes all necessary logistical arrangements for those persons’ attendance;

e) That the planning and scheduling of the said video-link testimony shall take place only in
closed session; and

f) That the details of the special protective measures already in place for Witness ADE,
including his movements, shall not be disclosed to the public or be discussed in open session.

Arusha, 3 May 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Defence Motions Challenging the Pleading of a Joint Criminal
Enterprise in a Count of Complicity in Genocide in the Amended Indictment
Articles 2 and 6 (1) of the Statute
18 May 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Applicability of joint criminal
enterprise liability to complicity in genocide, Interpretation of the ICTY and ICTR statute, Complicity
is one of the forms of criminal responsibility applicable to the crime of genocide and not a crime itself
following the jurisprudence of both ad hoc Tribunals, Impossible to plead that complicity in genocide
has been committed by means of a joint criminal enterprise — Motion partially granted
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Statute, art. 2,2 (3) and 6 (1)
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96-13) ; Trial Chamber, The Prosecutor v. Ignace Bagilishema, Judgement, 7 June 2001 (ICTR-95-
1A) ; Trial Chamber, The Prosecutor v. Laurent Semanza, Judgement and Sentence, 15 May 2003
(ICTR-97-20) ; Trial Chamber, The Prosecutor v. Sylvestre Gacumbitsi, Judgement, 17 June 2004
(ICTR-2001-64) ; Appeals Chamber, The Prosecutor v. Gérard and Elizaphan Ntakirutimana,
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[.C.T.Y.: Trial Chamber, The Prosecutor v. Radislav Krsti¢, Judgment, 2 August 2001 (IT-98-33) ;
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Chamber, The Prosecutor v. Radislav Krsti¢, Judgement, 19 April 2004 (IT-98-33) ; Trial Chamber,
The Prosecutor v. Radoslav Brdanin, Judgment, 1 September 2004 (IT-99-36) ; Trial Chamber, The
Prosecutor v. Vidoje Blagojevi¢ and Dragan Joki¢, Judgment, 17 January 2005 (IT-02-60)

Introduction

1. The trial in this case started on 19 September 2005. The Amended Indictment charges Edouard
Karemera, Mathieu Ngirumpatse and Joseph Nzirorera with genocide committed by means of a joint
criminal enterprise. In the alternative, it charges the Accused persons with complicity in genocide also
committed by means of a joint criminal enterprise.’

2. On 5 September 2005, the parties were heard on a preliminary motion challenging the
applicability of joint criminal enterprise liability to complicity in genocide.? The Chamber found that
this challenge was premature, because the count of complicity in genocide was pleaded as an
alternative to the count of genocide. In the Chamber’s view, in the event that the count of genocide
was proved, the issue would become moot. The Chamber’s deliberations on the matter were therefore
reserved.’ Following Joseph Nzirorera’s successful interlocutory appeal of this Decision, the Appeals
Chamber ordered the Trial Chamber to render a decision on whether the Appellant could be tried for
complicity in genocide under an extended joint criminal enterprise theory.*

Discussion

3. Joseph Nzirorera, joined by Ngirumpatse and Karemera, argues that complicity in genocide is a
form of liability and, as such, cannot be committed through a joint criminal enterprise since the latter
is also a form of accomplice liability.” They therefore contend that there is no jurisdiction to prosecute
complicity through the extended form of joint criminal enterprise.

4. The Prosecution denies that complicity in genocide is a mode of liability and it submits that
complicity in genocide must be considered as a separate crime.® In its view, a person can therefore be
found guilty of complicity in genocide through the extended form of joint criminal enterprise if the
other member of the joint criminal enterprise is an accomplice in genocide, if that was a natural and
foreseeable consequence of the enterprise, and if the accused was both aware of this, and with that
awareness, participated in the enterprise.’

5. Joint criminal enterprise does not appear expressly in the Statute nor in the Rules of Procedure
and Evidence. This legal concept appeared for the first time in the Tadi¢ Appeals Judgment of 15 July
1999.* According to established jurisprudence, joint criminal enterprise is considered as a form of
participation in a crime coming from the word committing contained in Article 7(1) of the Statute of
the International Criminal Tribunal for former Yugoslavia and Article 6 (1) of this Tribunal’s Statute.

"See Counts 3, 4 and para. 7. On 23 February 2005, the Prosecutor filed an Amended Indictment. A new Amended
Indictment dated 24 August 2005 was filed on 25 August 2005 pursuant to the Chamber’s Decision on Defects in the Form of
the Indictment of 5 August 2005.

2T. 5 September 2005.

* Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-R72 (“Karemera et al.
Case”), Decision on Defence Motions Challenging the Indictment as Regards the Joint Criminal Enterprise Liability (TC), 14
September 2005.

* Prosecutor v. Karemera et al., Case N°ICTR-98-44AR72.5 and ICTR-98-44-AR72.6, Decision on Jurisdictional Appeals:
Joint Criminal Enterprise (AC), 12 April 2006.

% See: Joseph Nzirorera’s Preliminary Motion to Dismiss for Lack of Jurisdiction: Joint Criminal Enterprise, filed on 4 May
2005; “Mémoire pour M. Ngirumpatse”, adopting Joseph Nzirorera’s submissions, filed on 11 May 2005; “Requéte
d’Edouard Karemera en exception préjudicielle pour vices de forme de Uacte d’accusation” and “Requéte relative &
I’exception préjudicielle pour incompétence ratione materiae, ratione personae, ratione temporis et nullum crimen, nuella
poena sine lege”, filed on 17 May 2005; and oral arguments made by the parties, T. 5 September 2005.

®T.5 September 2005, p. 29.

7 Prosecutor’s Response to Nzirorera’s Preliminary Motion to Dismiss for Lack of Jurisdiction: Joint Criminal Enterprise,
filed on 9 May 2005; and oral arguments, T. 5 September 2005, p. 29.

¥ Prosecutor v. Dusko Tadic, Case N°IT-94-1-A, Judgement (AC), 15 July 1999, paras. 185-229.
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As the Appeals Chamber recently reiterated, it is clear that there is a basis in customary international
law for joint criminal enterprise liability.’ It is also well established that joint criminal enterprise can
apply to the crime of genocide."

6. Conversely, complicity in genocide is explicitly provided for Article 2 (3) of the Statute."
Chambers have defined complicity as referring to

“all acts of assistance or encouragement that have substantially contributed to, or have had a
substantial effect on, the completion of the crime of genocide”."

7. Contrary to the Prosecution’s assertion, jurisprudence of both ad hoc Tribunals has determined
that complicity is one of the forms of criminal responsibility that is applicable to the crime of
genocide, and not a crime itself.” There is no need for this Chamber to reiterate this explicit finding of
the Appeals Chamber, which has been constantly applied by Trial Chambers of both ad hoc Tribunals
on this matter."*

? Karemera et al., Decision on Jurisdictional Appeals: Joint Criminal Enterprise (AC), 12 April 2006, para. 16.

' See in particular: Prosecutor v. André Rwamakuba, Case N°ICTR-98-44-AR72.4, Decision on Interlocutory Appeal
Regarding Application of Joint Criminal Enterprise to the Crime of Genocide (AC), 22 October 2004; see also: Prosecutor v.
Mitar Vasiljevic, Case N°IT-98-32-A, Judgment (AC), 25 February 2004, para. 102; Prosecutor v. Radislav Krstic, Case
N°IT-98-33-A, Judgment (AC), 19 April 2004, paras. 134 and 144.

""" Articles 2 (2) and (3) of the Statute read as follows:

2. Genocide means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial
or religious group, as such:

a) Killing members of the group;

b) Causing serious bodily or mental harm to members of the group;

¢) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;
d) Imposing measures intended to prevent births within the group;

e) Forcibly transferring children of the group to another group.

3. The following acts shall be punishable:

a) Genocide;

b) Conspiracy to commit genocide;

¢) Direct and public incitement to commit genocide;

d) Attempt to commit genocide;

e) Complicity in genocide.(emphasis added)

'2 Prosecutor v. Laurent Semanza, Case N°ICTR-97-20-T, Judgment (TC), 15 May 2003, para. 395. Prior jurisprudence (See:
Prosecutor v. Jean-Paul Akayesu, Case N°ICTR-96-4-T, Judgment (TC), 2 September 1998, paras. 533, 535, 537 (“Akayesu
Judgment (TC)”); Prosecutor v. Ignace Bagilishema, Case N°ICTR-95-1A-T, Judgment (TC), 7 June 2001, paras. 69-70
(“Bagilishema Judgment (TC)”); Prosecutor v. Alfred Musema, Case N°ICTR-96-13-A, Judgement (TC), 27 January 2000,
paras. 177 and 179 (“Musema, Judgment (TC)”) has taken into consideration the general meaning of complicity in the
common and civil law, as well as the domestic law of Rwanda, has defined the term complicity as aiding and abetting,
instigating, and procuring. The Trial Chamber in Semanza case emphasized rightly that there is no compelling reason for
explicitly defining a legal term in its Statute, which is drawn verbatim from an international instrument, by reference to a
particular national code.

13 Reference can also be made to the Statute of the International Criminal Court (“ICC”), 17 July 1998, art. 6, UN Doc.
A/Conf.183/9. All forms of criminal responsibility, even those uniquely applicable to genocide, are listed in Article 25 of the
ICC Statute while Article 6 provides the definition of the crime of genocide as follows:

For the purpose of this Statute, « genocide » means any of the following acts committed with intent to destroy, in whole or in
part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

' Prosecutor v .Elizaphan Ntakirutimana and Gerard Ntakirutimana, Case N°ICTR-96-10-A and ICTR-96-17-A, Judgment
(AC), 13 December 2004, para. 500; Prosecutor v. Laurent Semanza, Case N°ICTR-97-20-A, Judgment (AC), 20 May 2005,
para. 316; Prosecutor v. Radislav Krstic, Case N°IT-98-33-A, Judgment (AC), 19 April 2004, para. 139; Bagilishema
Judgment (TC), para. 67: “In the Chamber’s view, genocide and complicity in genocide are two different forms of
participation in the same offence”; Prosecutor v. Laurent Semanza, Case N°ICTR-97-20-T, Judgment (TC), 15 May 2003,
para. 390; Prosecutor v. Radislav Krstic, Case N°IT-98-33-T, Judgment (TC), 2 August 2001, para. 640; Prosecutor v.
Milomir Stakic, Case N°IT-97-24-T, Judgment (TC), 31 July 2003, para. 531; Prosecutor v. Radoslav Brdjanin, Case N°IT-
99-36-T, Judgment (TC), 1 September 2004, para. 724-725, 727 and 729: the Trial Chamber adds that “complicity is one of
the forms of criminal responsibility recognized by the general principles of criminal law, and in respect of genocide, it is also
recognized in customary international law” (references omitted); Prosecutor v. Vidoje Blagojevic and Dragan Jokic, Case
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8. Whereas the genocide is the crime, joint criminal enterprise and complicity in genocide are two
modes of liability, two methods by which the crime of genocide can be committed and individuals
held responsible for this crime. It is therefore impossible to plead that complicity in genocide has been
committed by means of a joint criminal enterprise. Complicity can only be pleaded as a form of
liability for the crime of genocide.

9. Furthermore, since an individual cannot be both the principal perpetrator of a particular act and
the accomplice thereto, it is well recognized that complicity must be pleaded as an alternative form of
responsibility.”

10. In the present case, the Chamber will therefore consider the count of complicity as a pleading
of a specific form of participation in the crime of genocide alternatively to the forms pleaded under the
count of genocide. In that regard, there is no need to file a new Amended Indictment.

FOR THE ABOVE REASONS, THE CHAMBER

I. GRANTS the Defence Motions in part;

II. DECIDES that there is no jurisdiction to prosecute complicity through the form of a joint
criminal enterprise; and

III. DECIDES that the Amended Indictment against the Accused must be understood as
pleading complicity in genocide as an alternative form of participation in the crime of genocide.
While Judge Short agrees with the outcome of the decision, he will be filing a Separate Opinion.

Arusha, 18 May 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

N°IT-02-60-T, Judgment (TC), 17 January 2005, para. 684. The Trial Chamber further noted that “in this case, the
Prosecution, when submitting the elements of complicity in genocide, explicitly referred to it as a form of liability and not as
acrime”.

'> Bagilishema Judgment (TC), para. 67: In the Chamber’s view, genocide and complicity in genocide are two different forms
of participation in the same offence. The Chamber thus concurs with the opinion expressed in Akayesu that “an act with
which an Accused is being charged cannot, therefore, be characterized both as an act of genocide and an act of complicity in
genocide as pertains to this accused. Consequently, since the two are mutually exclusive, the same individual cannot be
convicted of both crimes for the same act”. Therefore, the Chamber finds that an accused cannot be convicted of both
genocide and complicity in genocide on the basis of the same acts.

See also: Musema, Judgment (TC), para. 175; Prosecutor v. Sylvestre Gacumbitsi, Case N°ICTR-2001-64-T, Judgment,
(TC), 17 June 2004, para. 246 (“Gacumbitsi Judgment (TC)”).
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%
Separate Opinion of Judge Short on Complicity in Genocide and Joint Criminal
Enterprise Theory
Articles 2 and 6 (1) of the Statute and Rule 72 of the Rules of Procedure of Evidence
23 May 2006 (ICTR-98-44-T)

Separate Opinion of Judge Short

1. I support the conclusion reached in the Decision of 18 May 2006 to the extent that it upheld the
Defence submission that the Accused in this case cannot be tried for complicity in genocide under an
extended form of joint criminal enterprise (‘JCE’). However, I am unable to agree with part of the
reasoning in that Decision. I also disagree with the scope of the ruling.

2. First, I am of the view that the Chamber’s Decision should have been limited to a consideration
of the question which the Appeals Chamber directed it to answer, and which was the subject of the
Defence preliminary motions which ultimately became the subject of Nzirorera’s appeal. That narrow
question relates to whether or not the Accused in this case can be tried for complicity in genocide
under an extended joint criminal enterprise theory.' Findings with respect to the pleading of complicity
and JCE in general were not necessary for the Decision.

3. In the course of their preliminary motions concerning this question, as well as during the oral
hearing of 5 September 2005, the Accused argued against pleading complicity in genocide pursuant to
a theory of extended JCE on two different grounds. The first ground was a theoretical one, namely,
that since both complicity in genocide and JCE are modes of liability, they cannot be pleaded together,
since it would amount to pleading that a mode of liability (complicity in genocide) had been
committed by means of a JCE. The second ground was a factual one relating specifically to the Count
of complicity in genocide in the Indictment against the co-Accused (Count four). With respect to this
leg of the Defence argument, the Accused argued that it is factually impossible for the Prosecution to
prove the allegations concerning complicity in genocide and extended JCE together, as pleaded in the
Indictment.

4. The Decision of 18 May 2006 was based upon findings made with respect to the first of the
aforementioned arguments — that since complicity in genocide is a mode of liability, another mode of
liability (JCE) cannot be pleaded with respect to it.

5.1 have reviewed the relevant provisions of the Statute, as well as the jurisprudence relied upon in
the Decision, and I am unable to reach the same conclusion with respect to the status of complicity in
genocide. Articles 2, 3 and 4 of the Statute of the Tribunal outline the subject matter jurisdiction of
this Tribunal — genocide, crimes against humanity, and violations of common Article 3 of the Geneva
Conventions and Additional Protocol II thereto, respectively. Article 2 (1) vests jurisdiction in the
Tribunal with respect to the crime of genocide, as defined in paragraph 2, or any of the other acts
outlined in paragraph 3 of that Article. Paragraph 3 provides:

The following acts shall be punishable:

(a) Genocide;

(b) Conspiracy to commit genocide;

(c) Direct and public incitement to commit genocide;

(d) Attempt to commit genocide;

" Karemera et al. v. Prosecutor, Case N°ICTR-98-44AR72.5 and ICTR-98-44-AR72.6, Decision on Jurisdictional Appeals:
Joint Criminal Enterprise (AC), 12 April 2006, para. 25 (c).
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(e) Complicity in genocide.?

It is clear that the so-called “acts” referred to in Articles 2 (3) (a) and (b) — genocide and conspiracy
to commit genocide — are individual crimes. So are “attempt to commit genocide” and “direct and
public incitement to commit genocide”, which are inchoate offences. However, the contention with
respect to the status of complicity in genocide, mentioned in paragraph 3 (e), arises as a result of an
overlap between “complicity” in Article 2 (3) (e) of the Statute and forms of accomplice liability in
Article 6 (1) of the Statute.’

6. The Decision of 18 May 2006 found that “complicity is one of the forms of criminal
responsibility that is applicable to the crime of genocide, and not a crime itself”, and that this was an
“explicit finding” of the Appeals Chamber. In reaching such a finding, the Decision relied upon a
number of decisions of the ad hoc Tribunals which, it said, made such a determination.

7.1 do not agree with that interpretation of the jurisprudence. In my view, none of the Appeals
Chamber jurisprudence relied upon in the Decision as authority for the proposition that complicity is
one of the forms of criminal responsibility that is applicable to the crime of genocide, and not a crime
itself, makes such an explicit finding. However, it is conceded that such an explicit statement of law
was made concerning the status of complicity in genocide in the Blagojevic and Jokic case:

Since complicity in genocide, as recently reiterated by the Krstic Appeal Chamber, is a form of
liability of the crime of genocide and not a crime itself, Article 7 (3) cannot but refer to the
crime of genocide.’

This statement was made by a Trial Chamber of the International Criminal Tribunal for the former
Yugoslavia, and, in my view, relied upon passages of the Krstic Appeals Chamber Decision® which
did not make such a categorical finding. The remaining Trial Chamber jurisprudence touching upon
this issue is inconsistent and in no way categorical in its treatment of complicity in genocide.’

8. In my view, complicity in genocide has the indicia of a criminal offence, whilst encompassing a
particular mode of liability. It is often charged as an alternative count to the count of genocide, as in
the Indictment in this case, and can result in a finding of guilt for “complicity in genocide”. In the case
of Semanza, for example, the Accused, who was charged with Counts of genocide and complicity in
genocide in the alternative, was found not guilty of genocide and convicted of complicity in genocide.®
It certainly cannot be said that the Accused in that case was convicted of a mode of liability. I am
therefore of the view that the term “complicity in genocide” referred to under Article 2 (3) (e) is a
crime (genocide) to which a particular mode of criminal responsibility is attached (complicity, or
accomplice liability).

> Emphasis added.

3 See, for example, Prosecutor v.Elizaphan Ntakirutimana and Gerard Ntakirutimana, Case N°ICTR-96-10-A and ICTR-96-
17-A, Judgment (AC), 13 December 2004, para. 500; Prosecutor v. Laurent Semanza, Case N°ICTR-97-20-A, Judgment
(AC), 20 May 2005, para. 316; Prosecutor v. Radislav Krstic, Case N°IT-98-33-A, Judgment (AC), 19 April 2004, para. 139
(“Krstic Judgment (AC)”); Prosecutor v. Radislav Krstic, Case N°IT-98-33-T, Judgment (TC), 2 August 2001, para. 640
(“Krstic Judgment (TC)”).

* Prosecutor v. Karemera et al., Case N°ICTR-98-44-T, Decision on Defence Motions Challenging the Pleading of a Joint
Criminal Enterprise in a Count of Complicity in Genocide in the Amended Indictment, 18 May 2006.

3 Prosecutor v. Vidoje Blagojevic and Dragan Jokic, Case N°IT-02-60-T, Judgment (TC), 17 January 2005, para. 684.

® Prosecutor v. Radislav Krstic, Case N°IT-98-33-A, Judgment (AC), 19 April 2004, para. 139 (“Krstic Judgment (AC)”);

" For example, in the Bagilishema Judgment the Trial Chamber said: “In the Chamber’s view, genocide and complicity in
genocide are two different forms of participation in the same offence”, para. 67; In Prosecutor v. Laurent Semanza, Case
N°ICTR-97-20-T, Judgment (TC), 15 May 2003, para. 390, the Trial Chamber said that “Article 2 (3) lists the forms of
criminal responsibility that are applicable to the crime of genocide under the Statute, namely genocide, conspiracy to commit
genocide, direct and public incitement to commit genocide, attempt to commit genocide, and complicity in genocide.”; See
also Prosecutor v. Radislav Krstic, Case N°IT-98-33-T, Judgment (TC), 2 August 2001, para. 640.

8 Prosecutor v. Laurent Semanza, Case N°ICTR-97-20-T, Judgement and Sentence (TC), 15 May 2003, paras. 433 and 553.
This conviction was affirmed on appeal, see Laurent Semanza v. The Prosecutor, Case N°ICTR-97-20-A, Judgement, 20
May 2005, p. 128.
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9. In my view, however, the question of whether or not the Accused in this case can be tried on a
Count of complicity in genocide under an extended joint criminal enterprise theory cannot be resolved
by attempting to place complicity in genocide within a ‘crime’ or ‘mode of liability’ category. It is
clear from the jurisprudence of both Tribunals that a count of “complicity in genocide” has come to
refer to accomplice liability for the crime of genocide — that is, aiding, abetting, or otherwise assisting
a principal offender in the commission of one or more of the acts proscribed by Article 2 (2).°
Furthermore, stating that the term “complicity in genocide” under Article 2 (3) (e) refers to a mode of
liability does not resolve the issue concerning whether or not an extended form of JCE can be pleaded
with it.

10. Instead, I am of the view that it is preferable to resolve this question by reference to the
Indictment in this case — that is, by addressing the second leg of the Defence argument that it is
factually impossible for the Prosecution to prove the allegations of complicity in genocide committed
by means of extended form JCE liability, as outlined in the Indictment. In order to do so, it is
necessary to set out the relevant provisions of the Amended Indictment.

11. Paragraph four of the Amended Indictment in this case, whilst attributing Article 6 (1)
responsibility to the Accused for the crimes referred to in Articles 2, 3 and 4 of the Statute, states that
the term “committing” in the Indictment also refers to participation in a JCE a co-perpetrator.
Paragraph five of the Indictment then goes on to set out the allegation concerning the Accused’s
participation in a JCE. It also states that the purpose of the JCE was “the destruction of the Tutsi
population in Rwanda through the commission of crimes in violation of Articles 2, 3 and 4 of the
Statute...” Paragraph six outlines the alleged participants in the JCE, including the Accused, certain
named individuals, and classes of persons.

12. Paragraph seven of the Indictment states that the crime' of complicity in genocide (Count
four), amongst others, was within the object of the JCE. It goes on to state that the crime of complicity
in genocide was the natural and foreseeable consequence of the execution of the object of the JCE and
that the accused were aware that this crime was the possible outcome of the execution of the JCE. This
is therefore the main statement of the allegation that the co-Accused committed complicity in genocide
by virtue of the fact that the commission of that crime, by others, was a natural and foreseeable
consequence of their participation in a JCE.

13. Count four, complicity in genocide, is charged as an alternative crime to Count three, genocide.
Under Count four, the Accused (the accomplices) are alleged to have instigated or provided the means
to other persons (the principal offenders) to commit genocidal acts. Paragraphs 34 to 66 of the
Indictment contain the substance of the allegations against the Accused with respect to their Article 6
(1) or 6 (3) responsibility for the crime of genocide, or alternatively, form the basis of the case against
them with respect to their Article 6 (1) liability for complicity in genocide. The anomaly in this
pleading is that, rather than outlining the acts of the Accused’s co-perpetrators, which result in
criminal responsibility attaching to the Accused by virtue of the extended form of JCE, paragraphs 34-
66 contain, for the most part, allegations concerning the acts of one or more of the co-Accused in this
case. This pleading with respect to complicity in genocide is entirely inconsistent with the way in
which extended form JCE liability is pleaded in the Indictment.

14. Furthermore, a problem arises in terms of the underlying offence in both cases — the purpose of
the joint criminal enterprise, and the unintended but foreseeable crime giving rise to extended form

° Those are:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such.

' The Indictment contemplates ‘complicity in genocide’ as a ‘crime’, and makes several references to it being as such.
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joint criminal enterprise liability — being genocide. The Indictment establishes that the purpose of the
JCE entered into by the Accused was the destruction of the Tutsi population through the commission
of genocidal acts outlined in Article 2 (2), amongst other things." The third or “extended” category of
joint criminal enterprise liability allows conviction of a participant in a joint criminal enterprise for
certain crimes committed by other participants in the joint criminal enterprise, even though those
crimes were outside the common purpose of the enterprise, if he or she intended to further the
common purpose of the joint criminal enterprise and the crime was a natural and foreseeable
consequence of that common purpose.”” The third form of JCE liability is therefore intended to cover
the commission of a crime or crimes which were outside the common purpose of the enterprise. The
inconsistency, in this case, is that both the purpose of the JCE, and Count four, contemplate the
offence of genocide, even though Count four contemplates the commission of that offence through a
particular mode of liability. In my view, the extended form of JCE was not intended to cover this type
of scenario. Rather, it was meant to attach liability to the Accused for offences not contemplated by
the agreement, but nonetheless foreseeable.

Arusha, 23 May 2006, done in English.

[Signed] : Emile Francis Short

" Amended Indictment, paragraph 5.
'2 Prosecutor v. Milomir Stakic, Case N°IT-97-24-A, Judgement (AC), 22 March 2006, paras. 58 and seq.; Prosecutor v.
Radoslav Brdjanin, Case N°IT-99-36-A, Decision on Interlocutory Appeal, 19 March 2004, paras. 5 and 6.
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kskosk

Decision on Nzirorera Request for Access to Protected Material
19 May 2006 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, Presiding Judge ; Jai Ram Reddy ; Sergei Alekseevich Egorov

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Disclosure of the closed session
transcripts and exhibits filed under seal in respect of seven Defence witnesses in the Bagosora Case,
Standard for disclosure of confidential inter partes material to a party in another case : factual nexus
between the two cases, Good chance that this information would materially assist the Defence,
Supplementary conditions for disclosure regarding the fact that witnesses have not revealed their
identity themselves — Motion granted

International Instrument cited :
Rules of Procedure and Evidence, rule 75 (G) (i)
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Bagosora
Motion for Protection of Witnesses, 1 September 2003 (ICTR-98-41) ; Trial Chamber, The Prosecutor
v. Théoneste Bagosora et al., Decision on Kabiligi Motion for Protection of Witnesses, 1 September
2003 (ICTR-98-41) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Motion
by Nzirorera for Disclosure of Closed Session Testimony of Witness ZF, 11 November 2003 (ICTR-
98-41) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Ntabakuze Motion
for Protection of Witnesses, 15 March 2004 (ICTR-98-41) ; Trial Chamber, The Prosecutor v.
Théoneste Bagosora et al., Decision on Motion to Harmonize and Amend Witness Protection Orders,
1 June 2005 (ICTR-98-41) ; Appeals Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision
on Interlocutory Appeals of Decision on Witness Protection Orders, 6 October 2005 (ICTR-98-41) ;
Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision Amending Defence Witness
Protection Orders, 2 December 2005 (ICTR-98-41) ; Trial Chamber, The Prosecutor v. André
Rwamakuba, Decision on Bagosora Motion for Disclosure of Closed Session Testimony of Witness
3/13, 24 February 2006 (ICTR-98-44C) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Zigiranyirazo Motion for Disclosure of Closed Session Testimony of DM-190, 16 May
2006 (ICTR-98-41)

[.C.T.Y. : Appeals Chamber, The Prosecutor v. Vidoje Blagojevi¢ and Dragan Joki¢, Decision on
Motions for Access to Confidential Materials, 16 November 2005 (IT-02-60) ; Appeals Chamber, The
Prosecutor v. Vidoje Blagojevi¢ and Dragan Joki¢, Decision on Mom¢cilo Peri§i¢’s Motion Seeking
Access to Confidential Material in the Blagojevic and Jokic Case, 18 January 2006 (IT-02-60) ;
Appeals Chamber, The Prosecutor v. Stanislav Gali¢, Decision on Mom¢ilo Peri§i¢’s Motion Seeking
Access to Confidential Material in the Galic Case, 16 February 2006 (IT-98-29)

SITTING as Judge Erik Mgse, presiding, Judge Jai Ram Reddy, and Judge Sergei Alekseevich
Egorov;

BEING SEIZED of the “Motion for Disclosure of Closed Session Transcripts and Exhibits Under
Seal for Certain Defence Witnesses”, filed by the Defence for Nzirorera on 2 May 2006;

HEREBY DECIDES the motion.
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1. Joseph Nzirorera, an Accused in the trial of The Prosecutor v. Karemera et al., requests
disclosure pursuant to Rule 75 (G) (i) of the closed session transcripts and exhibits filed under seal in
respect of seven Defence witnesses heard in the present case: BDR-1, LIG-1, NR-1, LM-1, BZ-1, LK-
2 and YD-1. These witnesses are said to have been called to rebut the testimony of Prosecution
Witnesses ZF and XBM, both of whom are also about to testify for the Prosecution in the Karemera et
al. trial

2. Confidential inter partes material may be disclosed to a party in another case provided that the
applicant demonstrates that it “is likely to assist that applicant’s case materially, or [...] there is a good
chance that it would.” This standard can be met by showing that there is a factual nexus between the
two cases.’

3. Nzirorera submits that he wishes to confront Witnesses ZF and XBM with contradictory
testimony offered by the seven Defence witnesses in this case, and that he needs to know their
identities and the content of their closed session testimony for this purpose. The Chamber accepts that
there is a good chance that this information would materially assist the Defence. Moreover, disclosure
would place the Defence on an even footing with the Prosecution, which under an Appeals Chamber
decision of October last year, has access to this material for the purpose of discharging its obligation to
identify and disclose exculpatory information which might be heard in other trials.?

4. Disclosure orders of this kind routinely require that the party in receipt of the confidential
material shall be bound, mutatis mutandis, by the applicable witness protection orders.* The Chamber
is concerned, however, that those conditions may not be sufficient in the present circumstances. The
record does not show whether any particular sensitivities or witness protection interests might be
engaged by broader disclosure of these witnesses’ identities. The present case is distinguishable in that
respect from two recent disclosure decisions, in which it was apparent that the witnesses in question
had already revealed their participation as protected witnesses in the first proceedings to Defence
counsel in the second proceedings.’

5. In similar circumstances, the Appeals Chamber has additionally required that the party in receipt
of the confidential material:

" The first four are said to be relevant to the testimony of Witness ZF, whereas the last three are germane to Witness XBM.

% Blagojevic¢ and Jokié, Decision on Momcilo Perisi¢’s Motion Seeking Access to Confidential Material in the Blagojevi¢ and
Joki¢ Case (AC), 18 January 2006, para. 4; Prosecutor v. Gali¢, Decision on Momcilo Perisi¢’s Motion Seeking Access to
Confidential Material in the Gali¢ Case (AC), 16 February 2006, para. 3 (with further references).

* Bagosora et al,. Decision on Interlocutory Appeals of Decision on Witness Protection Orders (AC), 6 October 2005, paras.
44-46. Parity of access is an argument for disclosure: Prosecutor v. Blagojevi¢ and Joki¢, Decision on Motions for Access to
Confidential Materials (AC), 16 November 2005, para. 11 (“The Prosecution has access to those filings, and given Mr.
Nikoli¢’s demonstration of the nexus between the two cases, the principle of equality of arms supports giving Mr. Nikolic a
similar chance to understand the proceedings and evidence in the Blagojevi¢ and Joki¢ case and evaluate their relevance to
his own case”); Bagosora et al., Decision on Zigiranyirazo Motion for Disclosure of Closed Session Testimony of Witness
DM-190 (TC), 16 May 2006, para. 5. The applicant has not here argued that the requested testimony is exculpatory. If that
were the case, as suggested by the Appeals Chamber, the information would be automatically disclosable under Rule 75 (F).
Bagosora et al, Decision on Interlocutory Appeals of Decision on Witness Protection Orders (AC), 6 October 2005, paras.
44-45. In fact, access by the Prosecution team in Karemera et al. to protected Defence witness information in the Bagosora et
al. case enables it to comply with its obligations under Rule 68 to disclose exculpatory material. This is not to suggest that the
material actually is exculpatory, but simply that the record does not show whether this more direct avenue of disclosure has
been pursued.

* See e.g. Bagosora et al., Decision on Motion By Nzirorera for Disclosure of Closed Session Testimony of Witness ZF (TC),
11 November 2003, p. 3.

> Rwamakuba, Decision on Bagosora Motion for Disclosure of Closed Session Testimony of Witness 3/13 (TC), para. 5
(witness already scheduled to appear as a protected witness in the second proceedings); Bagosora et al., Decision on
Zigiranyirazo Motion for Disclosure of Closed Session Testimony of Witness DM-190 (TC), 16 May 2006, para. 5 (witness
had met with Defence counsel in second proceedings and expressed willingness to testify as a protected witness).
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shall not, without express leave of the Appeals Chamber based on a finding that it has been
sufficiently demonstrated that third-party disclosure is necessary for the preparation of the
defence of the Applicant:

(a) disclose to any third party, the names of witnesses, their whereabouts, transcripts of witness
testimonies, exhibits, or any information which would enable them to be identified and would
breach the confidentiality of the protective measures already in place;

(b) disclose to any third party, any documentary evidence or other evidence, or any written
statement of a witness or the contents, in whole or in part, of any non-public evidence, statement
or prior testimony; or

(c) contact any witness whose identity was subject to protective measures.

Counsel may use the closed session testimony of the seven Defence witnesses in order to elicit
responses to the substantive propositions therein, but may not disclose their identity, or information
which likely would do so, to the Prosecution witnesses. The contrary would mean that the identity of a
protected witness could be revealed to any other protected witness, a practice which would seriously
undermine witness protection.

6. The Chamber authorizes the other Accused in the Karemera et al. trial to have the same access
to this material, on the same conditions.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the motion;

DECLARES that the Nzirorera Defence and the Accused personally, and any other Accused and
Defence team, shall be bound mutatis mutandis by the terms of the applicable witness protection
orders upon receipt of the confidential material;’

ORDERS that in addition to the existing witness protection measures, the party in receipt of
material under this order shall not, without express leave of this Chamber based on a finding that it has
been sufficiently demonstrated that third-party disclosure is necessary for the preparation of the
defence of the Applicant:

(a) disclose to any third party, the names of witnesses, their whereabouts, transcripts of witness
testimonies, exhibits, or any information which would enable them to be identified and would
breach the confidentiality of the protective measures already in place;

(b) disclose to any third party, any documentary evidence or other evidence, or any written
statement of a witness or the contents, in whole or in part, of any non-public evidence,
statement or prior testimony; or

(c) contact any witness whose identity was subject to protective measures.

Arusha, 19 May 2006.

[Signed] : Erik Mgse ; Jai Ram Reddy ; Sergei Alekseevich Egorov

® Blagojevié and Joki¢, Decision on Mom¢ilo Perisi¢’s Motion Seeking Access to Confidential Material in the Blagojevi¢ and
Joki¢ Case (AC), 18 January 2006, para. 9.

" Three of the Defence witness protection orders are, in substance, identical: Bagosora et al., Decision on Ntabakuze Motion
for Protection of Witnesses (TC), 15 March 2004; Bagosora et al., Decision on Kabiligi Motion for Protection of Witnesses
(TC), 1 September 2003; Bagosora et al., Decision on Bagosora Motion for Protection of Witnesses (TC), 1 September 2003.
The Ntabakuze order was declared applicable to all Nsengiyumva witnesses by virtue of: Bagosora et al., Decision on
Motion to Harmonize and Amend Witness Protection Orders (TC), 1 June 2005. The orders were modified again, but not in
any manner relevant to the present application, by Bagosora et al., Decision Amending Defence Witness Protection Orders
(TC), 2 December 2005.
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kskosk

Decision on Defence Motion for an Order Requiring Notice of Ex Parte Filings and
to Unseal a Prosecution Confidential Motion
Article 20 of the Statute
30 May 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Request for an order that no
confidential ex parte motion can be filed by one party without notice to the other party at the time the
filing, Ex parte applications not necessarily contrary to the fairness of the proceedings, Principle of
audi alteram partem, Chamber will continue to decide any ex parte filing on a case-by-case basis —
Motion denied

International Cases cited :

[.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse, Joseph
Nzirorera and André Rwamakuba, Decision on Motion to Unseal Ex Parte Submissions and to Strike
Paragraphs 32.4 and 49 from the Amended Indictment, 3 May 2005 (ICTR-98-44) ; Trial Chamber,
The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Decision on
Defence Motion for Disclosure of Prosecution Ex Parte Motion under Rule 66 (C) and Request for
Cooperation of a Certain State, 14 October 2005 (ICTR-98-44) ; Trial Chamber, The Prosecutor v.
Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Decision on Prosecution’s Motion to
Renew and Extend Transfer Order of Detained Prosecution Witness Omar Serushago, 15 December
2005 (ICTR-98-44)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Blagoje Simi¢ et al., Decision on (1) Application by
Stevan Todorovic to Re-Open the Decision of 27 July 1999, (2) Motion by ICRC to Re-Open
Scheduling Order of 18 November 1999, and (3) Conditions for Access to Material, 28 February 2000
(IT-95-9)

Introduction

1. The trial in this case started on 19 September 2005. On 15 December 2005, at the Prosecution’s
request filed ex parte,' the Chamber granted the renewal and extension of the transfer of the detained
witness Omar Serushago temporarily to the UNDF in Arusha until the completion of his testimony in
the current trial 2

2. Following that Order, the Defence for Nzirorera moved the Chamber to unseal the Prosecution
Motion to renew and extend transfer Order of Omar Serushago, filed ex parte on 8 December 2005.° It
further moved the Chamber for an Order that no confidential ex parte motion can be filed by one party
without notice of the fact of such filing to the other party at the time the filing is made. The
Prosecution requested this motion to be denied in its entirety.*

' Motion to Renew and Extend Transfer Order of Detained Prosecution Witness Omar Serushago, filed by ex parte by the
Prosecutor on 8 December 2005.

% Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-PT (“Karemera et
al.”), Decision on Prosecution’s Motion to Renew and Extend Transfer Order of Detained Prosecution Witness Omar
Serushago (TC), 15 December 2005.

* Motion For Order Requiring Notice of Ex Parte Filings and to Unseal, filed on 19 December 2005.

* Prosecutor’s Response, filed 22 December 2005.

101



Discussion

3. As this Chamber has stated several times in the present case,’ as a general rule, applications must
be filed inter partes. Ex parte applications are nevertheless appropriate, and even required, in certain
circumstances. They are not necessarily contrary to the fairness of the proceedings. The fundamental
principle is that

“ex parte proceedings should be entertained only where it is thought to be necessary in the
interests of justice to do so — that is, justice to everyone concerned — in the circumstances
already stated: where the disclosure to the other party or parties in the proceedings of the
information conveyed by the application, or of the fact the application itself, would be likely to
prejudice unfairly either the party making the application or some person or persons involved in
or related to that application.”

This Chamber has also held that the principle of audi alteram partem requires that filings be
disclosed to the opposing party, absent a compelling reason not to do so.’

4. The Chamber is of the view that the law on the admission of ex parte filings is clear and
guarantees the right of each party. The Chamber has decided and will continue to decide any ex parte
filing on a case-by-case basis in accordance with that law. The Defence motion seeking a general
declaration of law is not warranted.

5. In particular, in the Decision of 15 December 2005, the Chamber explicitly addressed the issue
of the ex parte filing made by the Prosecution and accepted it to be in the interests of justice.?

6. The Defence has not submitted any argument to reconsider this Chamber’s finding. The
Chamber does not find any merit for reconsideration of this finding. The application to unseal the
Prosecution Motion to Renew and Extend Transfer Order of Detained Prosecution Witness Omar
Serushago, filed on 8 December 2005, falls therefore to be rejected.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the Defence Motion in its entirety.

Arusha, 30 May 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

® See: Karemera et al., Decision on Motion to Unseal Ex Parte Submissions and to Strike Paragraphs 32.4 and 49 from the
Amended Indictment (TC), 3 May 2005, paras. 11 and 13; Karemera et al., Decision on Defence Motion for Disclosure of
Prosecution Ex Parte Motion under Rule 66 (C) and Request for Cooperation of a Certain State (TC), 14 October 2005.

® Prosecutor v. Simic et al., Case N°IT-95-9, Decision on (1) Application by Stevan Todorovic to Re-Open the Decision of
27 July 1999, (2) Motion by ICRC to Re-Open Scheduling Order of 18 November 1999, and (3) Conditions for Access to
Material (TC), 28 February 2000, para. 40.

" Karemera et al., Decision on Motion to Unseal Ex Parte Submissions and to Strike Paragraphs 32.4 and 49 from the
Amended Indictment (TC), 3 May 2005, paras. 11 and 13.

¥ Karemera et al., Decision on Prosecution’s Motion to Renew and Extend Transfer Order of Detained Prosecution Witness
Omar Serushago (TC), 15 December 2005, para. 4.
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kskosk

Interim Order on Defence Motion for Subpoena to Meet with Defence Witness NZ1
31 May 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Subpoena issued only when the
witness is uncooperative, Choose for alternative method to make the determination of the witness’
willingness to participate in this case

International Instruments cited :
Rules of Procedure and Evidence, rules 33 and 54 ; Statute, art. 28
International Cases cited :

I.C.T.Y.: Appeals Chamber, The Prosecutor v. Radislav Krsti¢, Decision on Application for
subpoenas, 1 July 2003 (IT-98-33)

1. On 23 January 2006, Nzirorera moved, pursuant to Article 28 of the Statute of the Tribunal and
Rule 54 of the Rules of Procedure and Evidence, for the Chamber to issue a subpoena to Defence
Witness NZ1' to meet with Counsel for the Accused and to the State’ where he is located to cooperate
in facilitating such a meeting. Nzirorera stated that the witness refuses to meet with him and that the
witness had been contacted by the Prosecution in the past.

2. The Appeals Chamber in Krstic stated that where a prospective witness had been previously
uncooperative with the defence, issuing a subpoena would only occur if the Chamber considered that
it was reasonably likely that there will be cooperation if such an order were made.* However that
Chamber also stated that such a determination may not be safely made by the Defence alone, and
proposed some alternative suggestions such as requesting the assistance of the Prosecution or ordering
a subpoena for the witness to appear before the Trial Chamber to discuss the importance of his
cooperation to assist in producing a just result in the trial and that he will be afforded protection by the
Tribunal if required.*

3. Due to the particular circumstances of this case, and the alleged position of the witness during
the events in Rwanda in 1994, the Chamber finds it necessary to have an alternative method to make
the determination of the witness’ willingness to participate in this case before it decides the Motion. In
accordance with Rule 33 of the Rules, the Chamber is of the view that the Registry may assist in that
order.

FOR THOSE REASONS, THE CHAMBER

I. REQUESTS the Registry to make its best efforts to contact the witness and convey to him the
Chamber’s desire for his cooperation in this case and that if required, protective measures can
be afforded to him. A report on these efforts should be made to the Chamber as soon as
possible, but no later than 15 June 2006.

' See the attached Confidential Annex for the details concerning Witness DNZ1.

% See the attached Confidential Annex for the name of the State.

* Prosecutor v. Radislav Krstic, Case N°IT-98-33, Decision on Application for Subpoenas (AC), 1 July 2003, para. 12
‘1d.
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IT. REQUESTS the Government of a certain State to cooperate in facilitating this contact.

Arusha, 31 May 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Order of the Presiding Judge Assigning a Bench of three Judges Pursuant to Rule
72 (E) of the Rules of Procedure and Evidence
1 June 2006 (ICTR-98-44-AR72.7)

(Original: English)

Appeals Chamber

Judge : Fausto Pocar, Presiding Judge

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Assignment of judges
International Instruments cited :

Rules of Procedure and Evidence, rules 72 (B) (i), 72 (D) and 72 (E) ; Statute, art. 13 (4)

I, FAUSTO POCAR, Presiding Judge of the Appeals Chamber of the International Criminal
Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of Neighbouring
States Between 1 January and 31 December 1994 (“International Tribunal”),

NOTING the “Prosecutor’s Motion for Determination that the Interlocutory Appeal as of Right
May Proceed Immediately, for Leave to File a Written Brief on the Merits of the Appeal, and for a
Scheduling Order”, filed on 30 May 2006;

CONSIDERING that the Prosecution seeks to proceed with this appeal as of right as an appeal
challenging jurisdiction under Rule 72 (B) (i) of the Rules of Procedure and Evidence of the
International Tribunal (“Rules™);

CONSIDERING that Rule 72 (E) of the Rules provides that an appeal brought under Rule 72 (B)
(i) may not be proceeded with if a bench of three judges of the Appeals Chamber decides that the
appeal is not capable of satisfying the requirements of Rule 72 (D), in which case the appeal shall be
dismissed;

CONSIDERING the composition of the Appeals Chamber of the International Tribunal as set out
in document IT/245 of the International Criminal Tribunal for the former Yugoslavia issued on 12
May 2006;

NOTING Article 13 (4) of the Statute of the International Tribunal;

HEREBY ORDER that, in Prosecutor v. Karemera, et al., Case N°ICTR-98-44-AR72.7, for the
purpose of determining whether the appeal may proceed pursuant to Rule 72 (E) the bench be

composed as follows:

Done in English and French, the English text being authoritative.
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Done this 1* day of June 2006, At The Hague, The Netherlands.
Judge Mehmet Giiney
Judge Liu Daqun
Judge Wolfgang Schomburg

[Signed] : Fausto Pocar

kskosk

Decision on Defence Motions for Certification to Appeal Decision Granting Special
Protective Measures for Witness ADE
Rule 73 (B) of the Rules of Procedure and Evidence
7 June 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Certification to appeal, Rule 73
motions are without interlocutory appeal in principle, Discretionary power of the Chamber to grant
certification to appeal, Conditions of Rule 73 (B) are cumulative, Absolute exception of the
interlocutory appeal when deciding on the admissibility of the evidence, Right of the Accused to
confront the witness, No demonstration that the issue of the Appeal would significantly affect the fair
and expeditious conduct of the proceedings or the outcome of the trial — Motion denied

International Instrument cited :
Rules of Procedure and Evidence, rule 73 (B)
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Pauline Nyiramasuhuko et al., Decision on Ntahobali’s
and Nyiramasuhuko’s Motion for Certification to Appeal the ‘Decision on Defence Urgent Motion to
Declare Parts of the Evidence of Witnesses RV and QBZ Inadmissible’, 18 March 2004 (ICTR-98-42)
; Appeals Chamber, The Prosecutor v. Pauline Nyiramasuhuko et al., Decision on Pauline
Nyiramasuhuko’s Request for Reconsideration, 27 September 2004 (ICTR-98-42) ; Trial Chamber,
The Prosecutor v. Protais Zigiranyirazo, Decision on Defence and Prosecution Motions Related to
Witness ADE, 31 January 2006 (ICTR-2001-73) ; Trial Chamber, The Prosecutor v. Protais
Zigiranyirazo, Decision on the Prosecution Motion for Witness BPP to Testify by Video-link, 27
March 2006 ICTR-2001-73)

Introduction
1. The third trial session in this case started on 15 May 2006. Prosecution Witness ADE will most

likely be heard during the next trial session. On 3 May 20060, at the Prosecution’s request, the Chamber
granted this witness special protective measures, including hearing the witness’ testimony by video-
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link." Each co-Accused seeks now certification to appeal that Decision.? The Prosecution opposes
these applications.’

Discussion

2. Rule 73 (B) of the Rules provides that Decisions rendered under Rule 73 motions are without
interlocutory appeal. However, the Rule confers a discretion on the Chamber to grant certification to
appeal when certain clearly delimited conditions are fulfilled: the applicant must show (i) how the
impugned Decision involves an issue that would significantly affect a fair and expeditious conduct of
the proceedings or the outcome of the trial, and (ii) that an “immediate resolution by the Appeals
Chamber may materially advance the proceedings”.

3*. Each co-Accused claims that the requirements for a certification to appeal, as set out by Rule
73(B) of the Rules of Procedure and Evidence, are met. Mathieu Ngirumpatse and Edouard Karemera
submit that a systematic authorization to hear the most important Prosecution witness via video-link
affects the right of the co-Accused to cross-examine the witness. According to Mathieu Ngirumpatse,
it would be as if the Chamber was ratifying the Prosecution’s deal with its witness. Edouard Karemera
claims that taking testimony via video-link diminishes the ability of the opposing party, to assess the
witness’ credibility. He also claims that the Trial Chamber did not take into account his arguments in
the Decision of 3 May 2006. In Joseph Nzirorera’s view, because of the importance of Witness ADE’s
testimony, taking the witness’ testimony by video-link deprives him of the right to personally confront
the witness, violates his right to adequate cross-examination and therefore his right to a fair trial. Each
co-Accused further contends that a resolution by the Appeals Chamber will also materially advance
the proceedings because if the Appeals Chamber ruled in their favor, they would be able to hear the
witness live, while respecting the rights the Accused. In Joseph Nzirorera’s view, a finding at a later
stage that the Chamber erred will require taking the testimony anew, either before the Appeals
Chamber or at a new trial. Joseph Nzirorera finally argues that a resolution by the Appeals Chamber
may resolve an issue in which there are two directly contradictory decisions. The Accused makes
reference to the Trial Chamber’s Decision in the Zigiranyirazo case, where the Chamber denied the
video-link motion to hear Witness ADE and found that it will benefit from the physical presence of the
Accused.*

5. The two conditions set out in Rule 73 (B) are cumulative and are not determined on the merits of
the appeal against the impugned Decision. The Appeals Chamber further stated that the certification to
appeal must remain exceptional,” and even the absolute exception when deciding on the admissibility
of the evidence.

6. In the present case, the Chamber did not grant a blanket authorization that important Prosecution
witnesses shall always be heard by video-link. On the contrary, it has considered each application to
hear testimony by video-link on a case-by-case basis. The Accused will not be deprived of their right
to confront the witness, nor to assess his demeanor and credibility, since they will cross-examine him

' Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-PT (“Karemera et
al.”’), Decision on Prosecutor’s Confidential Motion for Special Protective Measures for Witness ADE (TC), 3 May 2006.

> The Defence for Nzirorera and the Defence for Ngirumpatse filed respectively their Motions on 5 and 8 May 2006; the
Defence for Karemera filed a Motion on 9 May 2006.

* See: Prosecution’s Responses filed on 9 and 11 May 2006.

* The error in the numbering of the paragraphs is due to an error of the Tribunal.

* Prosecutor v. Zigiranyirazo, Case N°ICTR-01-73-T, Decision on Defence and Prosecution Motions Related to Witness
ADE (TC), 31 January 2006.

3 See: Prosecutor v. Arséne Shalom Ntahobali and Pauline Nyiramasuhuko, Case N°ICTR-97-21-T, Decision on Ntahobali’s
and Nyiramasuhuko’s Motions for Certification to Appeal the ‘Decision on Defence Urgent Motion to Declare Parts of the
Evidence of Witnesses RV and QBZ Inadmissible’ (TC), 18 March 2004, para. 15; Prosecutor v. Nyiramasuhuko et al., Case
N°ICTR-98-42-AR73, Decision on Pauline Nyiramasuhuko’s Request for Reconsideration (AC), 27 September 2004, para.
10.

® Prosecutor v. Pauline Nyiramasuhuko, Case No ICTR-98-42-AR73, Decision on Pauline Nyiramasuhuko’s Request for
Reconsideration (AC), 27 September 2004, para. 10 : “[...] it is first and foremost the responsibility of the Trial Chambers, as
triers of fact, to determine which evidence to admit during the course of the trial.”
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from the seat of the Tribunal. Moreover, the Chamber was satisfied that it will be able to assess the
witness’ demeanor and credibility. The Chamber is not satisfied that the co-Accused have shown that
the Impugned Decision involves an issue that would significantly affect a fair and expeditious conduct
of the proceedings or the outcome of the trial.

7. Moreover, like the Trial Chamber in the Zigiranyirazo case, this Chamber made its own findings
on its own assessment of the facts. There is no difference in the interpretation of the law made by the
two Chambers but it is the application to each specific case which resulted in a different conclusion.’
An Appeals Chamber ruling is therefore not warranted.

8. Finally, contrary to Karemera’s assertion, the Chamber has not failed to take into consideration
his arguments when dealing it decided the Prosecution’s Motion for special protective measures for
Witness ADE. As indicated by the reference at footnote 3 of the Impugned Decision, the Chamber
considered each Defence argument, but since they were similar, there was no reason to repeat each of
them in the text of the Decision. In any event, such argument would not satisfy the requirements to
grant a certification to appeal.

FOR THOSE REASONS, THE CHAMBER

DENIES the Defence Motions.

Arusha, 7 June 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

"It can be noted that the same Trial Chamber in the Zigiranyirazo case granted an application for video-link in respect to
another witness (see: Prosecutor v. Zigiranyirazo, Case N°ICTR-2001-73-T, Decision on the Prosecution Motion for Witness
BPP to Testify by Video-link (TC), 27 March 2006).
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Decision on Oral Motion for a Bill of Particulars
8 June 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Obligation of the Prosecutor to
state the material facts underpinning the charges in the Indictment, Rights of the Accused to be
entitled to a fair hearing and to be informed of the nature and cause of the charges against him and to
have adequate time and facilities for the preparation of his defence — Motion partially granted

International Cases cited :

I.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Motions
Challenging the Indictment as Regards the Joint Criminal Enterprise Liability, 14 September 2005
(ICTR-98-44)

[.C.T.Y.: Appeals Chamber, The Prosecutor v. Zoran Kupreski¢, Judgement, 23 October 2001 (IT-
95-16)

Introduction

1. Count Five of the Amended Indictment charges Edouard Karemera, Mathieu Ngirumpatse and
Joseph Nzirorera with being part of a joint criminal enterprise of which rape as a crime against
humanity was a natural and foreseeable consequence of its object.’

2. On 28 February 2006, Witness UB testified about the commission of sexual crimes against a
particular individual. Joseph Nzirorera objected to the admission of this evidence in support of Count
five since no prior notice of these facts had been given in the Indictment. Instead, he submitted, the
evidence should be admitted for the limited purpose of proving that rapes were committed in Rwanda,
during the relevant period.

3. After the Chamber deferred ruling on this issue because it was premature at this stage, and
should be dealt with at the end of the Prosecution case, Nzirorera made a Motion for a Bill of
Particulars, for the Prosecution to provide a list of the names of individuals, whose identity is known,
on which evidence will be led and that the Prosecution intends to hold his client responsible for their
rape or sexual assault.

4. The Prosecution responded that the Chamber had already found Count Five to be properly
pleaded in the Indictment. It submitted that to prove Count Five, the Prosecution only has to lead
evidence on whether rape and sexual assault was widespread and systematic in Rwanda during 1994
and that the Accused have responsibility for those acts as part of the joint criminal enterprise. It
claimed that there could be a similar request for all of the murders charged in the Indictment, which is
not possible.

Discussion

" On 23 February 2005, the Prosecutor filed an Amended Indictment. A new Amended Indictment dated 24 August 2005 was
filed on 25 August 2005 pursuant to the Chamber’s Decision on Defects in the Form of the Indictment of 5 August 2005. See
also para. 7 of the Amended Indictment.
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5. In the Kupreskic Appeals Chamber Judgment, the Court held that the rights of the Accused to be
entitled to a fair hearing and to be informed of the nature and cause of the charges against him and to
have adequate time and facilities for the preparation of his defence, require the Prosecution to state the
material facts underpinning the charges in the Indictment.? The amount of detail required, depends on
the nature of the Prosecution’s case:

“there may be instances where the sheer scale of the alleged crimes makes it impracticable to
require a high degree of specificity in such matters as the identity of the victims and the dates

” 3

for the commission of the crimes”.

6. In its Decision on Joint Criminal Enterprise of 14 September 2005, the Chamber ruled in
accordance with the established case-law, and in particular, with the above-mentioned principles set
out in the Kupreskic case, finding that the particulars of the acts of rape encompassed by Count Five
were not material facts which had to be pleaded in the Indictment.* However, the Chamber also found
that such particulars were important for the preparation of the Defence, and noted that the details of
the acts of rape had been disclosed through 143 witness statements in the Prosecution Pre-Trial Brief.

7. In relation to the present Motion, the Chamber finds that, pursuant to the aforementioned
jurisprudence, and in light of this Chamber’s Decision of 14 September 2005, the Indictment in this
case contains sufficient information to inform the Accused of the nature of the charges against them.

8. The Chamber further notes that the details of the sexual violence to which Witness UB testified,
and which formed the substance of this application, are found in his statement of interview dated 10
February 2004. This included details concerning the identity of the victim. Although the Prosecution is
not required to identify each individual who has been the victim of rape or sexual violence in order to
meet it obligations under the jurisprudence, the Prosecution must give notice of details to the extent
that those details are within its knowledge. In this instance, timely notice was given concerning the
identity of the victim in question which was sufficient for the Defence to be adequately prepared for
its cross-examination of Witness UB.

9. Consequently, if the Prosecution has information regarding the names and details of witnesses
and victims of rape or sexual violence upon which evidence will be led at trial and which is not
contained in the witness statements that have already been disclosed to the Defence, then that
information must be disclosed. In addition, for the fairness of the trial, it is in the best interests of the
Prosecution to assist with the preparation of the Defence, as it has done here, through timely disclosure
of details in a witness statement.

FOR THOSE REASONS, THE CHAMBER

GRANTS the Defence Motion in part;

ORDERS the Prosecution to disclose the known details of the witnesses and victims of rape and
sexual violence upon which evidence will be lead at trial which have not already been disclosed in
witness statements;

DENIES the remainder of the Motion.

Arusha, 8 June 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

% Prosecutor v. Kupreskic et. al., Case N°IT-95-16, Judgement (A), 23 October 2001, para. 88

*Id. at para. 89.

* Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-T, Decision on
Defence Motions Challenging the Indictment as Regards the Joint Criminal Enterprise Liability, 14 September 2005, para. 7.
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Decision on Request for Extension of Time
9 June 2006 (ICTR-98-44-AR72.7)

(Original : English)
Appeals Chamber
Judges : Mehmet Giiney, Presiding Judge ; Liu Daqun ; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Extension of time, Work
language of the Defence Counsel, Translation of the decisions — Motion granted

International Instrument cited :
Rules of Procedure and Evidence, rule 116
International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Request for
Extension of Time, 27 January 2006 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Edouard
Karemera et al., Decision on Defence Motions Challenging the Pleading of a Joint Criminal Enterprise
in a Count of Complicity in Genocide in the Amended Indictment, 18 May 2006 (ICTR-98-44) ; Trial
Chamber, The Prosecutor v. Edouard Karemera et al., Separate Opinion of Judge Short on Complicity
in Genocide and Joint Criminal Enterprise Theory, 23 May 2006 (ICTR-98-44)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Serious Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of the “Prosecutor’s
Motion for Determination that the Interlocutory Appeal as of Right May Proceed Immediately, For
Leave to File a Written Brief on the Merits of the Appeal, and for a Scheduling Order”, filed on 30
May 2006 (“Prosecution Motion™). The Prosecution Motion relates to a Trial Chamber decision and a
separate opinion of Judge Short, issued in English, addressing the question of whether complicity in
genocide is a form of criminal liability or a separate crime.’

2. The Appeals Chamber is also presently seized of two requests, filed respectively by Mathieu
Ngirumpatse and Edouard Karemera, seeking an extension of time to respond to the Prosecution
Motion pending the translation of the Prosecution Motion as well as Judge Short’s separate opinion
into French.?

" The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-T, Decision on Defence Motions Challenging the
Pleading of a Joint Criminal Enterprise in a Count of Complicity in Genocide in the Amended Indictment, 18 May 2006; The
Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-T, Separate Opinion of Judge Short on Complicity in Genocide
and Joint Criminal Enterprise Theory, 23 May 2006.

% Requéte de M. Ngirumpatse aux fins d’extension du délai de réponse sur le “Prosecutor’s Motion for Determination that the
Interlocutory Appeal as of Right May Proceed Immediately, For Leave to File a Written Brief on the Merits of the Appeal,
and for a Scheduling Order”, 5 June 2006; Requéte aux fins de prorogation de délai, 6 June 2006. The Prosecution has not
yet responded to this motion. However, in accord with paragraph 18 of the Practice Direction on Procedure for the Filing of
Written Submissions in Appeal Proceedings before the Tribunal, 16 December 2002, the Appeals Chamber does not find that
the Prosecution would be prejudiced by taking this decision prior to the expiration of the period normally allowed for a
response.
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3. Rule 116 of the Rules of Procedure and Evidence of the Tribunal allows for extensions of time
upon a showing of good cause. The Appeals Chamber has previously observed that counsel for Mr.
Karemera and Mr. Ngirumpatse work in French, and not in English.? The Appeals Chamber considers
that, in order to be able to present a full answer to the Prosecution Motion, they need access to French
translations of the Prosecution Motion as well as Judge Short’s separate opinion.* The Appeals
Chamber has already determined that this constitutes good cause for a reasonable extension of time in
this case.’

Disposition

4. For the foregoing reasons, the requests of Mr. Karemera and Mr. Ngirumpatse for an extension
of time are GRANTED. The Registry is DIRECTED to provide to Mr. Karemera and Mr.
Ngirumpatse and their counsel, on an urgent basis, French translations of the Prosecution Motion,
Judge Short’s separate opinion, and the present decision. Starting from the date on which the last of
these translated documents is transmitted, Mr. Karemera and Mr. Ngirumpatse will be permitted 10
days to file their responses, if any, to the Prosecution Motion. The Prosecution may then file its reply
within four days of the filing of the responses. The Registry is also DIRECTED to inform the Appeals
Chamber of the date on which the translated documents are transmitted.

Done in English and French, the English version being authoritative.

Done this 9™ day of June 2006, At The Hague, The Netherlands.

[Signed] : Mehmet Giiney ; Liu Daqun ; Wolfgang Schomburg

3 The Prosecutor v. Edouard Karemera et al., Case N°TCTR-98-44-A, Decision on Request for Extension of Time, 27
January 2006, para. 4 (“Karemera et al. Decision on Request for Extension of Time”).

* The Trial Chamber’s decision at issue has already been communicated to the parties in French, but the separate opinion of
Judge Short has only been provided in English.

* Karemera et al. Decision on Request for Extension of Time, para. 4.
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Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice
16 June 2006 (ICTR-98-44- AR73(C))

(Original: English)
Appeals Chamber

Judges: Mohamed Shahabuddeen, Presiding Judge ; Mehmet Giiney ; Liu Daqun ; Theodor Meron
; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — No provision for interlocutory
appeal as of right, Power of the Trial Chamber to grant certification of appeal, Power of the Trial
Chamber to limit the scope of the certification of appeal to certain questions, Interpretation of the
rationale of the Trial Chamber by the Appeals Chamber, Certification to appeal an entire decision on
the basis of one issue — Judicial Notice, Conditions to met to be admitted as a fact of common
knowledge : question as whether the proposition can reasonably be disputed, Power of the Appeals
Chamber to de novo review on appeal the decision of whether to take judicial notice of a relevant fact,
Power to take judicial notice of facts relating directly or indirectly to the defendant’s guilt — Judicial
Notice of Adjudicated Facts in another cases, Res judicata Principle, Distinction between the judicial
notices taken on the basis of article 94 (B) and 94 (A) of the Rules of Procedure and Evidence, Judical
Notice taken on the basis of article 94 (B) is discretionary and is establishing presumptions rather than
facts, Reversal of the initial burden to produce evidence and not of the ultimate burden of persuasion,
Analogy with the administration of alibi evidence — Not judicial notice of facts sufficient to establish
the Accused’s responsibility, Respect of the presumption of innocence and of the rights of the Accused
— Judicial Notice of the existence of a genocide in 1994 in Rwanda, Inconceivable proof of the
contrary, Origin of the création of the Tribunal, Relevant to the thesis of the Prosecutor, No lessening
of the Prosecution’s burden of proof, Relevant context for other charges against the Accused — Facts
of common knowledge admitted: Status of Hutu, Tutsi and Twa as Ethnic Groups, Existence of
Widespread or Systematic Attacks, Genocide — Case to be retried by the Trial Chamber

International Instruments cited :

Practice Direction on the Length of Briefs and Motions on Appeal, sections (C) (2) (a) (1) et (C)
(2) (d) ; Practice Direction on Procedure for the Filing of Written Submissions in Appeal Proceedings
Before the Tribunal, paras. 2 et 3 ; Rules of Procedure and Evidence, rules 7 ter (B), 73 (B), 73 (C),
89, 92 bis, 94, 94 (A) et 94 (B) ; Rules of Procedure and Evidence of the ICTY, rule 94 (A) ; Statute,
art. 24 (1) ; Statute of Rome of the International Criminal Court, art. 69 (6); Statute of the
International Military Tribunal for Germany, art. 21

International and National Cases cited :
European Court of Human Rights, Klass et al. v. Germany, 6 September 1978, n® 5029/71.

T.PIR.: Appeals Chamber, The Prosecutor v. Jean-Paul Akayesu, Judgement, 1* June 2001
(ICTR-96-4) ; Trial Chamber, The Prosecutor v. Elizaphan Ntakirutimana and Gerard Ntakirutimana,
Decision on the Prosecutor’s Motion for Judicial Notice of Adjudicated Facts — Rule 94 (B) of the
Rules of Procedure and Evidence, 22 November 2001 (ICTR-96-10 and ICTR-96-17) ; Trial Chamber,
The Prosecutor v. Théoneste Bagosora et al., Decision on Prosecutor’s Motion for Judicial Notice, 11
April 2003 (ICTR-98-41) ; Appeals Chamber, The Prosecutor v. Eliezer Niyitegeka, Judgement, 9
July 2004 (ICTR-96-14) ; Appeals Chamber, The Prosecutor v. Pauline Nyiramasuhuko et al.,
Decision on Pauline Nyiramasuhuko’s Request for Reconsideration, 27 September 2004 (ICTR-98-42)
; Trial Chamber, The Prosecutor v. Casimir Bizimungu et al., Decision on the Prosecutor’s Motion and
Notice of Adjudicated Facts, 10 December 2004 (ICTR-99-50) ; Appeals Chamber, The Prosecutor v.
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Laurent Semanza, Judgement, 20 May 2005 (ICTR-97-20) ; Appeals Chamber, The Prosecutor v.
Juvénal Kajelijeli, Judgement, 23 May 2005 (ICTR-98-44A) ; Appeals Chamber, The Prosecutor v.
Casimir Bizimungu et al., Decision on Prosecution Appeal of Witness Protection Measures, 16
November 2005 (ICTR-99-50) ; Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision
on Request for Extension of Time, 27 January 2006 (ICTR-98-44)

T.P.IY.: Trial Chamber, The Prosecutor v. Dusko Sikirica, Decision on Prosecution Motion for
Judicial Notice of Adjudicated Facts, 27 September 2000 (IT-95-8) ; Appeals Chamber, The
Prosecutor v. Stanislav Gali¢, Decision on Interlocutory Appeal Concerning Rule 92 bis (C), 7 June
2002 (IT-98-29) ; Trial Chamber, The Prosecutor v. Momcilo Krajisnik, Decision on Prosecution
Motions for Judicial Notice and Adjudicated Facts and for Admission of Written Statements of
Witnesses pursuant to Rule 92bis, 28 February 2003 (IT-00-39) ; Appeals Chamber, The Prosecutor v.
Slobodan Milosevi¢, Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts, 28
October 2003 (IT-02-54) ; Trial Chamber, The Prosecutor v. Vidoje Blagojevi¢, Decision on
Prosecution’s Motion for Judicial Notice of Adjudicated Facts and Documentary Evidence, 19
December 2003 (IT-02-60) ; Trial Chamber, The Prosecutor v. Zeliko Mejaki¢, Decision on
Prosecution Motion for Judicial Notice Pursuant to Rule 94 (B), 1 April 2004 (IT-02-65) ; Trial
Chamber, The Prosecutor v. Slobodan MiloSevi¢, Decision on Interlocutory Appeals of the Trial
Chamber’s Decision on the Assignment of Defence Counsel, 1 November 2004 (IT-02-54) ; Trial
Chamber, The Prosecutor v. Momcilo Kraji$nik, Decision on Third and Fourth Prosecution Motions
for Judicial Notice of Adjudicated Facts, 24 March 2005 (IT-00-39) ; Appeals Chamber, The
Prosecutor v. Momir Nikoli¢, Decision on Appellant’s Motion for Judicial Notice, 1 April 2005 (IT-
02-60/1) ; Appeals Chamber, The Prosecutor v. Naser Ori¢, Interlocutory Decision on Length of
Defence Case, 20 July 2005 (IT-03-68) ; Appeals Chamber, The Prosecutor v. Ramush Haradinaj et
al., Decision on Lahi Brahimaj’s Interlocutory Appeal Against the Trial Chamber’s Decision Denying
His Provisional Release, 9 March 2006 (IT-04-84)

Australie : High Court d’Australie, Woods v. MultiSport Holdings (2002), 186 ALR 145, 7 March
2002.

Canada : Ontario County Court, R. v. Potts (1990), 26 C.R. (3d) 25 ; Supreme Court of Canada, R.
v. Zundel (1992),2 S.C.R. 731,27 August 1992.

South Africa : Minister of Land Affairs et al. v. Stamdien et al., 4 BCLR 413 (1999)

United Kingdom : Kings Bench, Dorman Long and Co., Ltd. v. Carroll and Others, 2 All ER 567
(1945) ; Court of Appeal, Mullen v. Hackney L.B.C. (1997) 1 W.L.R. 1103

United States of America : 9" Circuit Court of Appeal, Mead v. United States, 257 F. 639, 642
(1919)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States, between 1 January 1994 and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively), is seized of the “Prosecutor’s
Interlocutory Appeal of Decision on Judicial Notice (Rule 73 (C))”, filed by the Prosecution on 12
December 2005 (“Prosecution’s Interlocutory Appeal”).

I. Procedural History and Filings of the Parties
2. 0On 30 June 2005, the Prosecution filed before Trial Chamber III its “Motion for Judicial Notice
of Facts of Common Knowledge and Adjudicated Facts” (“Prosecution’s Motion”). In the Motion, the

Prosecution requested, pursuant to Rule 94 of the Tribunal’s Rules of Procedure and Evidence
(“Rules™), that the Trial Chamber take judicial notice of six purported “facts of common knowledge”,
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as well as a further 153 purported “adjudicated facts” extracted from the Judgements in the Akayesu,
Kayishema and Ruzindana, Rutaganda, Kajelijeli, Musema, Nahimana et al., Ndindabahizi,
Niyitegeka, Ntakirutimana and Semanza cases.

3. In its “Decision on Prosecution Motion for Judicial Notice” (“Impugned Decision”), filed on 9
November 2005, the Trial Chamber took judicial notice of two of the six “facts of common
knowledge, took judicial notice of another “fact of common knowledge” in modified form, and denied
the remainder of the Prosecution’s Motion. The Prosecution sought certification to appeal the Decision
in accordance with Rule 73 (C) of the Rules. The Trial Chamber granted certification in its
“Certification of Appeal concerning Judicial Notice”, filed on 2 December 2005 (“Certification”). The
Prosecution’s Interlocutory Appeal was filed accordingly on 12 December.'

4. One of the Accused, Joseph Nzirorera, filed “Joseph’s Nzirorera’s Motion to Dismiss Issues of
Interlocutory Appeal for Which Certification Was Not Granted” on 13 December 2005 (“Nzirorera’s
Motion™), seeking to confine the scope of the interlocutory appeal to the single issue on which, Mr.
Nzirorera argued, the Trial Chamber had granted certification to appeal. The Prosecution filed a
response to this motion on 15 December 2005,> and Mr. Nzirorera filed a reply to this response on 16
December 20057 In addition, on 16 December 2005, Mr. Nzirorera filed his “Respondent’s Brief”
(“Nzirorera’s Response”) responding to the interlocutory appeal on its merits. The Prosecution filed its
reply to this response on 20 December 2005 .*

5. In both its Response to Nzirorera’s Motion and its Reply to Nzirorera’s Response, the
Prosecution argues that it was improper for Mr. Nzirorera to file both a motion to dismiss the
interlocutory appeal and a separate response to that interlocutory appeal. It contends that a respondent
to an interlocutory appeal is entitled to only one response, into which should be incorporated any
arguments for the dismissal of the appeal. The Prosecution asks the Appeals Chamber to treat
Nzirorera’s Motion, being the first filed, as his response, and thus to disregard Nzirorera’s Response.’
Mr. Nzirorera has given no answer to these arguments.

6. The Appeals Chamber agrees with the Prosecution that Mr. Nzirorera was only entitled to file a
single response. According to paragraph 2 of the Practice Direction on Procedure for the Filing of
Written Submissions in Appeal Proceedings Before the Tribunal the response to an interlocutory
appeal filed as of right shall both “state whether or not the appeal is opposed and the grounds
therefore” and “set out any objection to the applicability of the provision of the Rules relied upon by
the Appellant as the basis for the appeal”. That is, the response should both address the merits of the
appeal and include any procedural arguments for its dismissal. Nzirorera’s Motion set forth an
objection to the applicability of Rule 73 (B) of the Rules as a basis for the appeal, by contending that
the appeal exceeds the scope of the certification granted under that Rule. It should have been included
as part of the response.

7. However, the Appeals Chamber nonetheless finds that it is in the interests of justice in the
exceptional circumstances of this case to consider the arguments raised in both Nzirorera’s Motion and
Nzirorera’s Response. This is for two reasons. First, there may arguably have been a good faith basis
for Mr. Nzirorera’s counsel to believe (albeit wrongly) that the above-cited provision of the Practice
Direction did not apply to interlocutory appeals certified by a Trial Chamber, an issue the Appeals

" Rule 73 (C) requires a party to file its interlocutory appeal within seven days of the filing of a decision certifying the appeal.
Because Friday, 9 December 2005 was an official holiday at the Tribunal in Arusha, where the appeal was filed, the deadline
was the following Monday, 12 December 2005.

% Prosecutor’s Reply to Nzirorera’s Response, 13 December 2005 (“Response to Nzirorera’s Motion).

*Reply Brief: Joseph Nzirorera’s Motion to Dismiss Issues of Interlocutory Appeal for Which Certification Was Not
Granted, 16 December 2005 (“Reply Supporting Nzirorera’s Motion™).

* Prosecutor’s Reply to “Respondent’s Brief of Joseph Nzirorera” Dated 16 December 2005, 20 December 2005 (“Reply to
Nzirorera’s Response”).

3 See Response to Nzirorera’s Motion, paras 1-2; Prosecution’s Reply to Nzirorera’s Reponse, paras 2-3.

%16 September 2002 (“Practice Direction on Written Submissions™).
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Chamber had not previously decided.” In light of that fact, to set aside Nzirorera’s Response entirely —
and thus consider the merits of the issues raised on appeal without any argument from Mr. Nzirorera —
would be a disproportionate remedy for the violation of the Rules.

8. Second, the Prosecution’s own appeal filing has violated the Practice Direction on the Length of
Briefs and Motions on Appeal,® which provides in paragraph I (C) (2) (a) (i) that the “motion of a
party wishing to appeal where appeal lies as of right will not exceed 15 pages or 4500 words,
whichever is greater.” In submitting a 28-page filing (plus appendices), the Prosecution relies instead
on paragraph I (C) (2) (d).° But that paragraph applies to cases in which the Appeals Chamber has
either ordered or expressly permitted the parties to file “briefs” on the merits of an interlocutory appeal
— that is to say, where the Appeals Chamber has determined that the issues are sufficiently complex to
justify submissions longer than those allowed by the ordinary provisions of subparagraphs (a) and (c).
No such order or leave has been granted in this case. None of the Accused has objected to the
Prosecution’s appeal on this basis, which means that the Appeals Chamber is not obligated to grant
relief.”” In light of the fact that the Accused have now all responded to the Prosecution’s appeal, the
important issues raised by the appeal, and the fact that — like Mr. Nzirorera — the Prosecution might
conceivably have been confused by the applicability of the various provisions of the practice direction,
the Appeals Chamber determines that the fairest approach is to accept the Prosecution’s Interlocutory
Appeal as validly filed. Doing so provides another reason that, in fairness to Mr. Nzirorera, the
arguments in Nzirorera’s Response should not be disregarded.

9. For the foregoing reasons, the Appeals Chamber permits Mr. Nzirorera to separate the response
authorized by paragraph 2 of the Practice Direction on Written Submissions into two separate filings
(Nzirorera’s Motion and Nzirorera’s Response), and will thus consider the arguments included in both
filings. The Prosecution’s replies to these two separate filings are thus also permissible as they are, in
essence, a two-part version of the reply authorized by paragraph 3 of that Practice Direction. The
Appeals Chamber will not, however, consider the submissions contained in Mr. Nzirorera’s Reply
Supporting Nzirorera’s Motion. There is no provision in the Practice Direction for further submissions
by an appellee in response to the appellant’s reply, and the above-discussed reasons do not provide a
basis for permitting Mr. Nzirorera to file one.

10. The Appeals Chamber delayed its consideration of this appeal because it was awaiting the
responses of the other Accused, Edouard Karemera and Mathieu Ngirumpatse, both of which were
filed on 22 May 2006." These filings were made several months after the above-described filings were
completed because of lengthy delays in the completion and transmission of several translations
ordered by the Appeals Chamber.” Both of the Responses complied with the deadline set by the

" The Practice Direction on Written Submissions distinguishes between appeals that lie “as of right” and those that lie “only
with the leave of a bench of three judges of the Appeals Chamber”. Appeals that have been certified by a Trial Chamber —
pursuant to a procedure established by amendment to the Rules after the Practice Direction’s issuance — are not specifically
mentioned, but the Appeals Chamber considers that, after the required certification has been issued, they lie “as of right”, in
that they are authorized by Rule 73 (B) of the Rules and the appellant need not apply to the Appeals Chamber for further
leave to file them. In any event, the provisions of the Practice Direction governing the content of a response are the same for
all categories of interlocutory appeal. See ibid. paras 2, 5.

¥ 16 September 2002.

? Prosecution’s Interlocutory Appeal, footnote 1.

19 See Rule 5 of the Rules.

' Réponse a I’appel interlocutoire interjeté par le Procureur de la Décision relative au constat judiciaire, 20 May 2006
(“Karemera Response”) ; Mémoire de M. Ngirumpatse en réponse au mémoire d’appel du Procureur contre la « Décision
rélative a la Requéte du Procureur intitulée Motion for judicial notice of facts of common knowledge and adjudicated facts »,
22 May 2006 (“Ngirumpatse Response”).

12 See Decision on Request for Extension of Time, 27 January 2006 (“Decision on Extension of Time), para. 8 (setting a
deadline for the responses of 10 days after the “last of ... four translated documents is transmitted to the Accused as well as
his co-accused Mr. Karemera”). French translations of the four documents in question — the Certification, the Decision on
Extension of Time, the Prosecution’s Interlocutory Appeal, and the Impugned Decision — were filed on 24 January, 7
February, 6 March, and 10 April 2006, respectively. However, the Registry has confirmed that the Impugned Decision was
not communicated to counsel for Mr. Karemera and Mr. Ngirumpatse until 11 May 2006; pursuant to the Decision on
Extension of Time and Rule 7 ter (B), therefore, the deadline for the responses was 22 May 2006, and they were timely filed.

115



Appeals Chamber’s Decision on Extension of Time (ten days after the transmission of the translations
in question), and thus were timely. The Prosecution filed a “Consolidated Reply” to these responses on
25 May 2006.

I1. Scope of grounds for which certification of appeal has been granted

11. The Prosecution’s Interlocutory Appeal alleges that the Trial Chamber erred in law when it
refused to take judicial notice, as facts of common knowledge under Rule 94 (A) of the Rules, of four
facts, namely, facts 1,2, 5 and 6 appearing in Annex A to the Prosecution’s Interlocutory Appeal. The
Prosecution further alleges that the Trial Chamber erred in law and in fact in its refusal to take judicial
notice, as adjudicated facts under Rule 94 (B), of 147 facts appearing in Annex B to the Prosecution’s
Interlocutory Appeal.” The Prosecution does not challenge the Trial Chamber’s refusal to take judicial
notice of six other facts."

12. The Accused Joseph Nzirorera claims that this Appeal exceeds the scope of the Certification.
He contends that certification for interlocutory appeal was granted only on the legal question whether
judicial notice can be taken of adjudicated facts that go directly or indirectly to the guilt of the
accused.”

13. Under Rule 73 (B) of the Rules, a Trial Chamber may certify a decision on a motion for
interlocutory appeal if, in its view, the decision “involves an issue that would significantly affect the
fair and expeditious conduct of the proceedings or the outcome of the trial” such that “immediate
resolution by the Appeals Chamber may materially advance the proceedings”. The certification
decision is discretionary: Rule 73 makes no provision for interlocutory appeal as of right.' The
Appeals Chamber has recognized that, as a corollary of the Trial Chamber’s discretion concerning
whether to certify an interlocutory appeal in the first place, it also has the discretion to limit the scope
of the interlocutory appeal to particular issues.” The Trial Chamber’s Certification thus dictates the
possible scope of the Appeals Chamber’s decision. The Appeals Chamber is, therefore, called upon to
interpret the scope of the Certification.

14. The text of the Certification is unfortunately less than crystalline on this point. In paragraph 3
the Certification acknowledges that the Prosecution advanced “a number of issues ..., all of which, it
submits satisfy both criteria to invoke an exercise of the Chamber’s discretion under Rule 73 (B)”. It
proceeds:

4. One of the issues raised by the impugned Decision which the Prosecution submits satisfies
the criteria to invoke an exercise of the Chamber’s discretion is the Chamber’s refusal to take
judicial notice of a number of facts, as adjudicated facts, on the basis that they might go directly
or indirectly to the guilt of the Accused, notably in relation to the pleading of their participation
in a joint criminal enterprise. It submits that, if interpreted widely, no fact could be judicially
noticed as, presumably, most facts introduced by the Prosecution will go towards proving, either
directly or indirectly, the guilt of the accused.

5. The Chamber is of the view that this issue satisfies both criteria for certification. ...

13 Prosecution’s Interlocutory Appeal, para. 3.

' Prosecution’s Interlocutory Appeal, para. 5. The relevant facts appear under numbers 31-32 and 75-78 in Annex B to the
Prosecution’s Interlocutory Appeal.

'> Nzirorera’s Motion, para. 5.

' This is in contrast to Rule 72 (B) (i), which provides for a right to interlocutory appeal of decisions on preliminary motions
concerning jurisdiction.

'" See Nyiramasuhuko v. Prosecutor, Case N°ICTR-98-42-AR73, Decision on Pauline Nyiramasuhuko’s Request for
Reconsideration, 27 September 2004, para. 7.
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FOR THOSE REASONS THE CHAMBER GRANTS certification of an interlocutory appeal
under Rule 73 (B) from the Chamber’s “Decision on the Prosecutor’s Motion for Judicial
Notice”, dated 9 November 2005."

No further reference is made to the other issues regarding which certification of appeal was
requested. Thus, on the one hand, the rationale of the Trial Chamber for certifying an interlocutory
appeal relies on only one issue; however, on the other hand, the disposition does not purport to limit
the certification to that issue.

15. In the Appeals Chamber’s view, although it is plausible to read to the Certification as limited
only to one issue, it is more likely that the Trial Chamber intended no such limit. First, the Trial
Chamber explicitly referred in paragraph 3 of its decision to the “number of issues” on which the
Prosecution sought certification. It would be strange for it then to proceed to discuss one of those
issues in detail, and then simply to ignore all of the other issues entirely — unless, that is, the Trial
Chamber considered that its resolution of the one issue made it unnecessary to resolve the others
because the one issue alone was enough to justify certification of the entire appeal sought. Moreover,
as the Prosecution observes,"” the reasoning given by the Trial Chamber for certification concerned, as
a general matter, the potential usefulness of judicial notice in making the trial proceedings more
expedient; this reasoning applied equally well to the other issues presented by the Prosecution.” In
these circumstances, had the Trial Chamber intended simply to deny certification on the other issues,
for it to do so simply by omitting discussion of those issues, without a word of explanation, might
have run afoul of the requirement that it provide a reasoned basis for its decision.”

16. It is not illogical or impermissible for a Trial Chamber to grant certification to appeal an entire
decision on the basis of one issue which, in its view, satisfies the Rule 73(B) criteria. To the contrary,
such an approach is consistent with the text of that Rule, which requires only that the Trial Chamber
identify “an issue” satisfying certain criteria in order to certify interlocutory review of a decision, but
does not state that the review must be limited to the identified issue. Thus, although the Appeals
Chamber has found that the Trial Chamber can limit review to the issue(s) that it has found to
specifically satisfy the Rule 73 (B) criteria, it is not obligated to do so.

17. This approach is consistent with Rule 73’s objective of advancing the fair and expeditious
conduct of the proceedings. Interlocutory appeals under Rule 73 interrupt the continuity of trial
proceedings and so should only be allowed when there is a significant advantage to doing so — that is,
when, in the Trial Chamber’s judgement, there is an important issue meriting immediate resolution by
the Appeals Chamber. But once one such issue is identified and an interlocutory appeal is certified,
allowing the Appeals Chamber to resolve related issues at the same time may cause little additional
interruption and may ultimately serve the goals of fairness and expeditiousness.

18. Mr. Nzirorera argues that in a previous interlocutory appeal that he brought in this case, the
Appeals Chamber confined the scope of the certification to the issue expressly identified by the Trial
Chamber.” That situation, however, was different from the one presented here. As here, the Trial
Chamber had not specified whether the certification it granted to appeal a decision extended only to
the issue it discussed (the competence of ad litem judges to confirm indictments) or also to an
unmentioned issue (the sanctions it had imposed against Mr. Nzirorera’s counsel for bringing the
underlying motion).” So, as here, the Appeals Chamber was left to infer the Trial Chamber’s intent

'® Certification, paras. 4-5.

' Reply to Nzirorera’s Motion, para. 7.

% See Certification, para. 5.

*! The Statute of the International Tribunal applies this requirement to judgements on the merits, see Article 22 (2), but the
Appeals Chamber has also applied it to decisions on motions. See, e.g., Prosecutor v. Haradinaj et al., Case N°IT-04-84-
AR65.2, Decision on Lahi Brahimaj’s Interlocutory Appeal Against the Trial Chamber’s Decision Denying His Provisional
Release, 9 March 2006, para. 10.

22 Nzirorera’s Motion, paras 9-13, citing Decision of Interlocutory Appeals Regarding Participation of Ad Litem Judges, 11
June 2004.

2 T.7 April 2004, p. 55.
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from its context and reasoning. But there, it was clear from context that the Trial Chamber had not
meant to certify the issue of sanctions — for just a minute or two later, in the same oral hearing, the
Trial Chamber rejected Mr. Nzirorera’s attempt to appeal another sanction that had been issued against
counsel. It held that “an appeal against financial sanctions is not grounds for an interlocutory appeal,
in the sense that the decision to impose financial sanctions does not involve an issue that would
significantly affect the fair and expeditious conduct of the proceedings or the outcome of the trial, and
the resolution by the Appeals Chamber will not materially advance the proceedings.” In light of that
statement, it was clear that the Trial Chamber did not intend to permit interlocutory appeals of
financial sanctions. Moreover, the reasoning that the Trial Chamber gave for permitting interlocutory
appeal on the ad litem judges issue had no relation to the sanctions issue. This is unlike the position in
the present case; here, as noted above, the Trial Chamber’s rationale for allowing the Appeals
Chamber to resolve the proper scope of judicial notice on an interlocutory basis applied equally to all
the parts of the Prosecution’s appeal.

19. Nor do the other decisions Mr. Nzirorera cites support his position. In Nyiramasuhuko v.
Prosecutor ” the Trial Chamber had been seized of two separate requests for certification of appeal. It
granted both certifications in separate decisions. Erroneously, the Appellant later filed an appeal only
with regard to one of the certifications, assuming that the Appeals Chamber would also rule on the
related issues certified in the other Trial Chamber decision. The Appeals Chamber, however, held that
because no appeal had been filed concerning the second certification, it was not seized of the second
issue and could not rule on it. In Prosecutor v. Bizimungu et al.,”® the Prosecutor had submitted several
requests for reconsideration of defence witness protection measures with regard to each of the four
accused. Three of these requests had been denied by the Trial Chamber and certification for appeal
been granted. The fourth request was yet to be decided by the Trial Chamber. The Appeals Chamber,
in deciding the Prosecution’s interlocutory appeal with regard to the three requests already decided,
unsurprisingly held that it would be premature at that stage to decide the issues raised in the fourth
request.

20. For the foregoing reasons, the Appeals Chamber holds that the Trial Chamber intended to grant
certification to appeal the Impugned Decision with respect to all of the issues raised by the
Prosecution’s Interlocutory Appeal. Mr. Nzirorera’s Motion is therefore denied.

21. Notwithstanding this determination, the Appeals Chamber will not, in considering an
interlocutory appeal that extends beyond the issues that the Trial Chamber found to specifically satisfy
the Rule 73 (B) standard, address matters in which its consideration will not, in fact, materially
advance the proceedings. The Appeals Chamber notes the related argument of Mr. Karemera that the
Prosecution has as a general matter failed to demonstrate errors invalidating the Trial Chamber’s
decision or occasioning a miscarriage of justice within the meaning of Article 24 (1) of the Statute.”
Although the Article 24 (1) standard applies specifically to post-trial appeals from final Trial Chamber
decisions, it is likewise true that in interlocutory appeals, even where certification under Rule 73 (B)
has been granted, it is not the Appeals Chamber’s practice to pass on purported errors that are
inconsequential.®® The Appeals Chamber will keep this standard in mind in addressing the individual
allegations of error raised by the Prosecution.

III. Judicial Notice of Facts of Common Knowledge

* Ibid. p. 56.

» Case N°ICTR-98-42-AR73, Decision on Pauline Nyiramasuhuko’s Request for Reconsideration, 27 September 2004.

% Case N°ICTR-99-50-AR73, Decision on Prosecution Appeal of Witness Protection Measures, 16 November 2005
(“Bizimungu Appeal Decision on Witness Protection Measures”).

" Karemera Response, p. 2.

% See Prosecutor v. Orié, Case N°IT-03-68-AR73.2, Interlocutory Decision on Length of Defence Case, 20 July 2005, para.
9 and fn. 25.
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22. Rule 94 (A) states: “A Trial Chamber shall not require proof of facts of common knowledge
but shall take judicial notice thereof.” As the Trial Chamber correctly noted,” this standard is not
discretionary — if a Trial Chamber determines that a fact is “of common knowledge”, it must take
judicial notice of it. As the Appeals Chamber stated in the Semanza Appeal Judgement:

As the ICTY Appeals Chamber explained in Prosecution v. Milosevi¢, Rule 94 (A) “commands
the taking of judicial notice” of material that is “notorious.” The term “common knowledge”
encompasses facts that are not reasonably subject to dispute: in other words, commonly
accepted or universally known facts, such as general facts of history or geography, or the laws
of nature. Such facts are not only widely known but also beyond reasonable dispute.*

23. Whether a fact qualifies as a “fact of common knowledge” is a legal question. By definition, it
cannot turn on the evidence introduced in a particular case, and so the deferential standard of review
ordinarily applied by the Appeals Chamber to the Trial Chamber’s assessment of and inferences from
such evidence has no application. Mr. Nzirorera suggests that the Appeals Chamber should defer to
the Trial Chamber’s discretion as to “admissibility of evidence” and “the manner in which facts are to
be proven at trial”.’' But the general rule that the Trial Chamber has discretion in those areas is
superseded by the specific, mandatory language of Rule 94 (A); as noted above, the Trial Chamber has
no discretion to determine that a fact, although “of common knowledge”, must nonetheless be proven
through evidence at trial. For these reasons, a Trial Chamber’s decision whether to take judicial notice
of a relevant™ fact under Rule 94 (A) is subject to de novo review on appeal.

24. The Prosecution sought judicial notice under Rule 94 (A) with respect to six purported facts of
common knowledge. Its request was granted with respect to Facts 3 and 4 (Rwanda’s status as a party
to various treaties), but denied with respect to the other facts, although the Trial Chamber did take
judicial notice of Fact 1 in modified form. The Prosecution’s contentions on appeal as to facts 1,2, 5,
and 6 are considered here in turn.

Fact I — Status of Hutu, Tutsi and Twa as Ethnic Groups

25. The Prosecution sought judicial notice of the following fact: “Between 6 April 1994 and 17
July 1994, citizens native to Rwanda were severally identified according to the following ethnic
classifications: Tutsi, Hutu and Twa.”* The Trial Chamber instead took judicial notice of “the
existence of the Twa, Tutsi and Hutu as protected groups falling under the Genocide Convention”,
noting that such a classification was consistent with the Tribunal’s jurisprudence and that the groups
were “stable and permanent”.* The Prosecution argues that the Trial Chamber should have used the
designation “ethnic” in order to comport with the Appeal Judgement in Semanza. Although the
Prosecution correctly states that the Semanza Appeal Judgement recognized that the Tutsi were an
“ethnic” group, it has not attempted to show that the formulation that was instead chosen by the Trial
Chamber has any potential to prejudice the Prosecution or render the proceedings less fair and
expeditious. The Appeals Chamber can see no potential for such consequences, as the Trial Chamber’s
formulation equally (or perhaps even more clearly) relieves the Prosecution’s burden to introduce
evidence proving protected-group status under the Genocide Convention. The Appeals Chamber thus

» Impugned Decision, para. 5.

% Prosecutor v. Semanza, Case N°ICTR-97-20-A, Judgement, 20 May 2005, para. 194 (footnotes omitted) (“Semanza
Appeal Judgement”).

3! Nzirorera’s Response, para. 41-42.

2 As Mr. Nzirorera suggests, see Nzirorera’s Response, para. 41, a Trial Chamber is not obligated to take judicial notice of
facts that are not relevant to the case, even if they are “facts of common knowledge”. Of course, it remains the case that the
Trial Chamber “shall not require proof” of such facts, see Rule 94(A), since evidence proving an irrelevant fact would in any
event be inadmissible under Rule 89 (C) of the Rules. Cf. Prosecutor v. Hadzihasanovi¢ and Kubura, Case N°IT-01-47-T,
Final Decision on Judicial Notice of Adjudicated Facts, 20 April 2004 (holding that “before taking judicial notice of these
four Definitively Proposed Facts the Chamber is obliged to verify their relevance, pursuant to Rule 89 (C) of the Rules”).
Relevance determinations are circumscribed by various standards of law, but within the appropriate legal framework the Trial
Chamber enjoys a margin of discretion.

%3 See Prosecution’s Interlocutory Appeal, Annex A, para.l.

** Impugned Decision, para. 8.
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need not consider whether the Trial Chamber erred in choosing not to adopt the Prosecution’s
formulation; nor, given that the Accused have not appealed, need it consider whether it erred in
concluding that protected-group status was a fact of common knowledge. The Prosecution’s
Interlocutory Appeal as to this point is dismissed.

Facts 2 and 5 — The Existence of Widespread or Systematic Attacks

26. As Fact 2, the Prosecution sought judicial notice of the following:

The following state of affairs existed in Rwanda between 6 April 1994 to 17 July 1994: There
were throughout Rwanda widespread or systematic attacks against a civilian population based
on Tutsi ethnic identification. During the attacks, some Rwandan citizens killed or caused
serious bodily or mental harm to person[s] perceived to be Tutsi. As a result of the attacks, there
were a large number of deaths of persons of Tutsi ethnic identity.”

The Trial Chamber declined the Prosecution’s request, stating that the notice sought concerned

“a legal finding which constitutes an element of a crime against humanity. The Prosecutor has
an obligation to prove the existence of such an attack whenever he alleges that a crime against
humanity occurred. The Chamber considers that judicial notice therefore cannot be taken of
it.”

For essentially the same reasons, the Trial Chamber also refused to take judicial notice of Fact 5,
namely: “Between 1 January 1994 and 17 July 1994 in Rwanda there was an armed conflict not of an
international character.””’

27. The Prosecution argues on appeal that the Trial Chamber should have followed the Semanza
Appeal Judgement in recognizing these facts as being “of common knowledge”. In response, Mr.
Nzirorera argues that these facts were reasonably disputable and should be proved with evidence,
citing various pre-Semanza Trial Chamber decisions declining to take judicial notice of them.”* He
notes that in Semanza, unlike in this case, the “widespread or systematic” nature of the attacks had not
been disputed by the accused.” Mr. Ngirumpatse advances similar arguments and adds that it is
disputable whether the attacks were committed solely against Tutsis and on the basis of ethnicity* and
whether the conflict was in fact non-international.* Mr. Nzirorera and Mr. Karemera both argue that
the “widespread and systematic” and “non-international” characterizations are legal rather than factual
in nature and are thus not subject to judicial notice.”

28. The Appeals Chamber in Semanza stated:

As these passages suggest, the Trial Chamber struck an appropriate balance between the
Appellant’s rights under Article 20 (3) and the doctrine of judicial notice by ensuring that the
facts judicially noticed were not the basis for proving the Appellant’s criminal responsibility.
Instead, the Chamber took notice only of general notorious facts not subject to reasonable
dispute, including, inter alia: that Rwandan citizens were classified by ethnic group between
April and July 1994; that widespread or systematic attacks against a civilian population based
on Tutsi ethnic identification occurred during that time; that there was an armed conflict not of
an international character in Rwanda between 1 January 1994 and 17 July 1994; that Rwanda
became a state party to the Convention on the Prevention and Punishment of the Crime of
Genocide (1948) on 16 April 1975; and that, at the time at issue, Rwanda was a state party to
the Geneva Conventions of 12 August 1949 and their additional Additional Protocol II of 8 June

% Prosecution’s Interlocutory Appeal, Annex A, para. 2.

% Impugned Decision, para. 9.

37 Prosecution’s Interlocutory Appeal, Annex A, para. 5; see Impugned Decision, para. 11.
% See Nzirorera Response paras 58, 61, 62.

* Nzirorera Response, paras 66-68.

“ Ngirumpatse Response, para. 7.

*! Ngirumpatse Reponse, para. 8.

> Karemera Reponse, p. 4; Nzirorera Response paras 50, 52-53.
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1977. The Appeals Chamber finds that these judicially noted facts did not relieve the
Prosecution of its burden of proof; they went only to the manner in which the Prosecution could
discharge that burden in respect of the production of certain evidence which did not concern the
acts done by the Appellant. When determining the Appellant’s personal responsibility, the Trial
Chamber relied on the facts it found on the basis of the evidence adduced at trial .

29. Thus, the Appeals Chamber has already held that the existence of widespread or systematic
attacks against a civilian population based on Tutsi ethnic identification, as well as the existence of a
non-international armed conflict, are notorious facts not subject to reasonable dispute. Therefore, the
Trial Chamber was obliged to take judicial notice of them, since judicial notice under Rule 94 (A) is
not discretionary. Moreover, the reasons it gave for not doing so were unfounded. It is true that
“widespread and systematic attack against a civilian population” and “armed conflict not of an
international character” are phrases with legal meanings, but they nonetheless describe factual
situations and thus can constitute “facts of common knowledge”. The question is not whether a
proposition is put in legal or layman’s terms (so long as the terms are sufficiently well defined such
that the accuracy of their application to the described situation is not reasonably in doubt).* The
question is whether the proposition can reasonably be disputed. Neither the Trial Chamber nor any of
the Accused has demonstrated any reasonable basis for disputing the facts in question.

30. Likewise, it is not relevant that these facts constitute elements of some of the crimes charged
and that such elements must ordinarily be proven by the Prosecution.” There is no exception to Rule
94 (A) for elements of offences. Of course the Rule 94 (A) mechanism sometimes will alleviate the
Prosecution’s burden to introduce evidence proving certain aspects of its case. As the Appeals
Chamber explained in Semanza, however, it does not change the burden of proof, but simply provides
another way for that burden to be met. The Appeals Chamber notes that the practice of taking judicial
notice of facts of common knowledge is well established in international criminal law* and in
domestic jurisdictions.” Such facts include notorious historical events and phenomena, such as, for
instance, the Nazi Holocaust, the South African system of apartheid, wars, and the rise of terrorism.*

31. The Appeals Chamber further considers that there is no reasonable basis for disputing the
remainder of Fact 2: during the 1994 attacks, “some Rwandan citizens killed or caused serious bodily
or mental harm to person[s] perceived to be Tutsi. As a result of the attacks, there were a large number
of deaths of persons of Tutsi ethnic identity.” These facts are not only consistent with every judgement
so far issued by the Appeals and Trial Chambers of this Tribunal, but also with the essentially
universal consensus of historical accounts included in sources such as encyclopaedias and history
books.* They are facts of common knowledge.

32. For these reasons, the Trial Chamber erred in failing to take judicial notice of Facts 2 and 5
under Rule 94 (A).

# Semanza Appeal Judgement, para. 192,

* For instance, it is routine for courts to take judicial notice of the existence of a state of war, despite the fact that such a
description has a legal meaning. See, e.g., Mead v. United States, 257 F. 639, 642 (U.S. 9" Cir. Ct. App. 1919); see also infra
note 46 (listing other examples of judicial notice incorporating legal concepts).

* Impugned Decision, paras 9, 11.

% See Charter of the International Military Tribunal for Germany, art. 21; Rome Statute of the International Criminal Court,
art. 69 (6); Rules of Procedure and Evidence of the ICTY, Rule 94 (A).

4 See, e.g., German Criminal Procedural Code (Strafprozessordnung stop) sec. 244(3); R. v. Potts, 26 C R. (3d) 252, para. 15
(stating that in Canada, a “court has a duty to take judicial notice of facts which are known to intelligent persons generally”);
Mullen v. Hackney L.B.C. (UK. 1997) 1 W.L.R. 1103, CA (Civ. Div.), Archbold 2004, 10-71; Woods v. Multi-Sport
Holdings (2002), High Court of Australia, 186 ALR 145, para 64; Fed. R. Evid. Rule 201 (U.S.).

* See, e.g., R. v. Zundel (Can. 1990) 53 C.C.C. (3d) 161, (sub nom. R. v. Zundel (No. 2)) 37 O.A.C. 354, para 21
(Holocaust); Minister of Land Affairs et al v. Stamdien et al, 4 BCLR 413 (S.Af. LCC 1999), p. 31 (apartheid); Dorman Long
and Co., Ltd. v. Carroll and Others, 2 All ER 567 (Kings Bench 1945) (state of war); Case of Klass and Others v. Germany,
Judgement (Merits), E.C.H.R. 6 Sept. 1978, para. 48 (terrorism). See generally James G. Stewart, Judicial Notice in
International Criminal Law: A Reconciliation of Potential, Peril and Precedent, 3 Int’l Crim. L. Rev. 245, 265-66 (2003).

* Dinah L. Shelton (ed.), Encyclopedia of Genocide and Crimes Against Humanity (Thomson Gale, 2005);William A.
Schabas, Genocide in International Law (Cambridge 2000); Jonathan Glover, Humanity: A Moral History of the 20" Century
(Yale University Press, 1999). See also infra notes 55-62 (listing further sources).
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Fact 6 — Genocide

33. The Prosecution sought judicial notice of the following fact: “Between 6 April 1994 and 17
July 1994, there was a genocide in Rwanda against the Tutsi ethnic group.” The Trial Chamber
rejected this request. It explained that in order to obtain a genocide conviction, the Prosecution must
establish the Accused’s individual involvement and mental state, and reasoned:

As a result, it does not matter whether genocide occurred in Rwanda or not, the Prosecutor must
still prove the criminal responsibility of the Accused for the counts he has charged in the
Indictment. Taking judicial notice of such a fact as common knowledge does not have any
impact on the Prosecution’s case against the Accused, because that is not a fact to be proved. In
the present case where the Prosecutor alleges that the Accused are responsible for crimes
occurring in all parts of Rwanda, taking judicial notice of the fact that genocide has occurred in
that country would appear to lessen the Prosecutor’s obligation to prove his case.”

34. On appeal, the Prosecution argues that the occurrence of genocide in Rwanda in 1994 is a
universally known fact — as evidenced by, inter alia, United Nations and government reports, books,
news accounts, and the Tribunal’s jurisprudence — and, although not itself sufficient to support a
genocide conviction, is certainly relevant to the context in which individual crimes are charged.” It
further argues that taking judicial notice of this fact would not be unfair to the Accused or inconsistent
with the Prosecution’s burden of proof.” In response, Mr. Ngirumpatse argues that to take judicial
notice of genocide would prejudge the accusations against the Accused and violate their right to
confront their accusers.” Mr. Karemera argues that the existence of genocide is a legal determination
inappropriate for judicial notice, and that to take judicial notice of it would violate the presumption of
innocence.” Mr. Nzirorera contends that the Trial Chamber correctly found that the existence of
genocide was not relevant to the matters to be proven at trial; that it requires a legal conclusion; and
that the practice of the Tribunal has established that it is a matter to be proven with evidence.”

35. The Appeals Chamber agrees with the Prosecution: the fact that genocide occurred in Rwanda
in 1994 should have been recognized by the Trial Chamber as a fact of common knowledge. Genocide
consists of certain acts, including killing, undertaken with the intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such.” There is no reasonable basis for anyone to
dispute that, during 1994, there was a campaign of mass killing intended to destroy, in whole or at
least in very large part, Rwanda’s Tutsi population, which (as judicially noticed by the Trial Chamber)
was a protected group. That campaign was, to a terrible degree, successful; although exact numbers
may never be known, the great majority of Tutsis were murdered, and many others were raped or
otherwise harmed.”® These basic facts were broadly known even at the time of the Tribunal’s
establishment; indeed, reports indicating that genocide occurred in Rwanda were a key impetus for its
establishment, as reflected in the Security Council resolution establishing it and even the name of the
Tribunal.” During its early history, it was valuable for the purpose of the historical record for Trial
Chambers to gather evidence documenting the overall course of the genocide and to enter findings of
fact on the basis of that evidence. Trial and Appeal Judgements thereby produced (while varying as to
the responsibility of particular accused) have unanimously and decisively confirmed the occurrence of

% Prosecution Interlocutory Appeal, Annex A, para. 6.

! Tmpugned Decision, para. 7.

2 Prosecution’s Interlocutory Appeal, paras 14-15,22-31.

53 Ibid., paras. 32-36.

* Ngirumpatse Response, paras 5-6.

% Karemera Response, p. 3.

% Nzirorera Response, paras 45-49, 50-54, and 56-60, respectively.

57 Statute of the International Tribunal, art. 4 (2).

¥ See, e.g., Human Rights Watch, Leave None to Tell the Story: Genocide in Rwanda, Human Rights Watch Report March 1,
1999, Introduction, available at http://www hrw.org/reports/1999/rwanda/Geno1-3-04.htm htm#P95_39230; see also infra
notes 58-64 and sources cited therein.

% See S/RES/155 (8 November 1994).
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genocide in Rwanda,” which has also been documented by countless books,” scholarly articles,”
media reports,” U.N. reports and resolutions,* national court decisions,” and government and NGO
reports.® At this stage, the Tribunal need not demand further documentation. The fact of the Rwandan
genocide is a part of world history, a fact as certain as any other, a classic instance of a “fact of
common knowledge”.

36. Notably, the Trial Chamber’s decision does not contest any of this; indeed, even the Accused
have not claimed that genocide might not have occurred in Rwanda in 1994. Instead the Trial
Chamber provides two other, oddly contradictory reasons not to take judicial notice: first, that whether
genocide occurred is not relevant to the case that the Prosecution must prove; and second, that
recognizing it would improperly lighten the Prosecution’s burden of proof.” The first can be readily
dismissed. Whether genocide occurred in Rwanda is of obvious relevance to the Prosecution’s case; it
is a necessary, although not sufficient, part of that case. Plainly, in order to convict an individual of
genocide a Trial Chamber must collect evidence of that individual’s acts and intent. But the fact of the
nationwide campaign is relevant; it provides the context for understanding the individual’s actions.
And, indeed, the existence of the genocide may also provide relevant context for other charges against
the Accused, such as crimes against humanity. It bears noting that if the overall existence of genocide
were not relevant to the charges against individuals, then Trial Chambers would not be permitted
under Rule 89 to admit evidence pertaining to it either. Yet, as Mr. Nzirorera documents in his
Response, they have consistently done so, and the Appeals Chamber has held that this is proper.*

37. The second part of the Trial Chamber’s reasoning has been addressed already in the context of
Facts 2 and 5 above. As the Semanza Appeal Judgement made clear, allowing judicial notice of a fact
of common knowledge — even one that is an element of an offence, such as the existence of a
“widespread or systematic” attack — does not lessen the Prosecution’s burden of proof or violate the
procedural rights of the Accused. Rather, it provides an alternative way that that burden can be

% See, e.g., Akayesu Trial Judgement, para 126; Kayishema and Ruzindana Trial Judgement, para 291; Muzema Trial
Judgement, para 316; Kayishema and Ruzindana Appeal Judgement, para 143; Semanza Trial Judgement, para 424.

o' See, e.g., Gérard Prunier, The Rwanda Crisis 1959-1994: History of a Genocide (Hurst and
Company 1995); Linda Melvern, Conspiracy to Murder: The Rwandan Genocide (New York: Verso, 2004);
Samantha Power, A Problem from Hell: America and the Age of Genocide (New York: Basic

Books, 2002), Alain Destexhe, Rwanda and Genocide in the Twentieth Century

(New York University Press, 1995); Alan J. Kuperman, The Limits of Humanitarian Intervention: Genocide in Rwanda
(Brookings Institution Press, 2001); Roméo Dallaire, Shake Hands with the Devil: The Failure of Humanity in Rwanda
(Carroll and Graf, 2004); Philip Gourevitch, We Wish to Inform You That Tomorrow We Will Be Killed With Our Families
(Picador, 1999).

%2 See, e.g., Peter Uvin, Prejudice, Crisis, and Genocide in Rwanda, African Studies Review Vol. 40, No. 2 (Sep., 1997);
Helen M. Hintjens, Explaining the 1994 Genocide in Rwanda, The Journal of Modern African Studies (1999), 37; Rene
Lemarchand, Genocide in the Great Lakes: Which Genocide? Whose Genocide?, African Studies Review, Vol. 41, No. 1
(Apr., 1998); Paul J. Magnarella, The Background and Causes of the Genocide in Rwanda, 3 J. Int’l Crim. Just. 801 (Special
Issue: Genocide in Rwanda: 10 Years On), and numerous others.

% See, e.g., William D. Rubinstein, Genocide and Historical Debate, History Today, April 2004, Vol. 54 Issue 4, pp. 36-38;
Gabriel Packard, Rwanda: Census Finds 937,000 Died in Genocide, New York Amsterdam News, 4/8/2004, Vol. 95 Issue
15, p. 2-2; BBC News, Rwanda: How the Genocide Happened, Thursday, 1 April 2004, available at
http://news.bbc.co.uk/2/hi/africa/1288230.stm.

% Report of the Special Representative of the Commission on Human Rights on the Situation of Human Rights in Rwanda.
A/52/522, paras 3, 10; General Assembly Resolution on the Situation of Human Rights In Rwanda, A/RES/49/206; General
Assembly Resolution on the Situation of Human Rights In Rwanda, A/RES/54/188.

% See, e.g., Mugasera v. Canada (Minister of Citizenship and Immigration) [2005] 2 S.C.R. 100; R v. Minani [2005]
NSWCCA 226; Government of Rwanda v. Johnson, 366 U.S. App. D.C. 98; Mukamusoni v. Ashcroft, 390 F.3d 110;
Ntakirutimana v. Reno, 184 F.3d 419.

% See, e.g., United Kingdom Foreign and Commonwealth Office, Country Profiles: Rwanda, available at
http://www .fco.gov.uk/servlet/Front?pagename=0OpenMarket/Xcelerate/ShowPageandc=Pageandcid=1007029394365anda=
KCountryProfileandaid=1020338066458; France Ministére des Affaires Etrangéres, Présentation du Rwanda, available at
http://www .diplomatie.gouv .fr/fr/pays-zones-geo_833/rwanda_374/presentation-du-rwanda_1270/politique-
interieure_5519.html; Human Rights Watch, Leave None to Tell the Story, supra note 58.

7 Impugned Decision, para. 7.

% See, e.g., Akayesu Appeal Judgement, para. 262.
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satisfied, obviating the necessity to introduce evidence documenting what is already common
knowledge. The Prosecution must, of course, still introduce evidence demonstrating that the specific
events alleged in the Indictment constituted genocide and that the conduct and mental state of the
Accused specifically make them culpable for genocide. The reasoning under Facts 2 and 5 also
dispenses with the objection of the Accused that the genocide characterization is legal in nature; Rule
94 (A) does not provide the Trial Chamber with discretion to refuse judicial notice on this basis. In
this respect the term “genocide” is not distinct from other legal terms used to characterize factual
situations, such as “widespread or systematic” or “not of an international nature”, which the Appeals
Chamber in Semanza already held to be subject to judicial notice under Rule 94 (A).

38. For these reasons, the Trial Chamber erred in refusing to take judicial notice of Fact 6.
II1. Judicial Notice of Adjudicated Facts

39. Rule 94 (B) of the Rules provides:

“At the request of a party or proprio motu, a Trial Chamber, after hearing the parties, may
decide to take judicial notice of adjudicated facts or documentary evidence from other
proceedings of the Tribunal relating to the matter at issue in the current proceedings.”

Taking judicial notice of adjudicated facts under Rule 94 (B) is a method of achieving judicial
economy and harmonizing judgements of the Tribunal while ensuring the right of the Accused to a
fair, public and expeditious trial .

40. Although governed by some of the same principles, judicial notice under Rule 94 (B) is
different in nature from judicial notice under Rule 94 (A). Adjudicated facts are different from facts of
common knowledge (although there is some overlap in the categories). There is no requirement that
adjudicated facts be beyond reasonable dispute. They are facts that have been established in a
proceeding between other parties on the basis of the evidence the parties to that proceeding chose to
introduce, in the particular context of that proceeding. For this reason, they cannot simply be accepted,
by mere virtue of their acceptance in the first proceeding, as conclusive in proceedings involving
different parties who have not had the chance to contest them.

41. Thus, there are two crucial differences between the two provisions. One is built into the Rule:
whereas judicial notice under Rule 94 (A) is mandatory, judicial notice under Rule 94 (B) is
discretionary, allowing the Trial Chamber to determine which adjudicated facts to recognize on the
basis of a careful consideration of the accused’s right to a fair and expeditious trial. The principles
guiding and limiting the exercise of that discretion have been developed through jurisprudence and are
discussed below.

42. The second difference is established by the Tribunal’s jurisprudence, and concerns the
consequences of judicial notice: whereas facts noticed under Rule 94 (A) are established conclusively,
those established under Rule 94 (B) are merely presumptions that may be rebutted by the defence with
evidence at trial.” The Appeals Chamber reiterates that judicial notice does not shift the ultimate

% See Prosecutor v. Zeliko Mejakié, Case N°TT-02-65-PT, Decision on Prosecution Motion for Judicial Notice Pursuant to
Rule 94 (B), 1 April 2004 (“Mejakic¢ Judicial Notice Decision™), p. 5; The Prosecutor v. Momcilo Krajisnik, Case N°IT-00-
39-T, Decision on Third and Fourth Prosecution Motion for Judicial Notice of Adjudicated Facts, 24 March 2005 (“Krajisnik
Judicial Notice Decision of 24 March 2005”), para. 12; Prosecutor v. Ntakirutimana et al., Case N°ICTR-96-10-T and ICTR-
96-17-T, Decision on the Prosecutor’s Motion for Judicial Notice of Adjudicated Facts, 22 September 2001 (“Ntakirutimana
Judicial Notice Decision™), para. 28; Prosecutor v. DuSko Sikirica et al., Case N°IT-95-8-PT, Decision on Prosecution
Motion for Judicial Notice of Adjudicated Facts, 27 September 2000, p. 4.

" See Prosecutor v. Slobodan MiloSevié, Case N°IT-02-54-AR73.5, Decision on the Prosecution’s Interlocutory Appeal
against the Trial Chamber’s 10 April 2003 Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts, 28
October 2003 (“Milosevi¢ Appeal Decision on Judicial Notice™), pp. 3-4; Prosecutor v. Momir Nikoli¢, Case N°IT-02-60/1-
A, Decision on Appellant’s Motion for Judicial Notice, 1 April 2005, paras 10-11; Prosecutor v. Momcilo Krajisnik, Case
N°IT-00-39-PT, Decision on Prosecution Motions for Judicial Notice and Adjudicated Facts and for Admission of Written
Statements of Witnesses pursuant to Rule 92 bis, 28 February 2003 (“Krajisnik Decision”), para. 16.
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burden of persuasion, which remains with the Prosecution. In the case of judicial notice under Rule 94
(B), the effect is only to relieve the Prosecution of its initial burden to produce evidence on the point;
the defence may then put the point into question by introducing reliable and credible evidence to the
contrary. This approach is consistent with practice in national jurisdictions: whereas judicial notice of
facts of common knowledge may be treated as conclusive,” the final adjudication of facts in judicial
proceedings is treated as conclusively binding only, at most, on the parties to those proceedings (res
Jjudicata).”

43. The Prosecution sought judicial notice under Rule 94 (B) of 153 adjudicated facts. The Trial
Chamber rejected this request in full, and the Prosecution appeals with respect to 147 of the facts. The
Prosecution, the Accused, and the Trial Chamber have not proceeded in their analysis one by one
through these facts, and the Appeals Chamber will not do so either. It will instead address the two
major reasons given by the Trial Chamber for refusing to take judicial notice and consider whether
each constitutes a legitimate reason to so refuse under Rule 94 (B). In doing so, the Appeals Chamber
bears in mind that “a Trial Chamber’s exercise of discretion will only be overturned if the challenged
decision was (1) based on an incorrect interpretation of governing law; (2) based on a patently
incorrect conclusion of fact; or (3) so unfair or unreasonable as to constitute an abuse of the Trial
Chamber’s discretion”.” The piecemeal analysis of each proposed adjudicated fact is a matter best left
to the Trial Chamber on remand.™

44. The Appeals Chamber will thus consider the Trial Chamber’s conclusions that (a) certain facts
implicate the guilt of the accused and therefore were not subject to judicial notice; and (b) certain
others were improperly taken out of context or combined to produce facts not actually adjudicated.
The other reasons given by the Trial Chamber for declining to take judicial notice of other adjudicated
facts need not be considered here, either because they have not been appealed by the Prosecution™ or
because, in the case of Fact 153, the issue is rendered moot by the Appeals Chamber’s disposition
concerning the sixth “fact of common knowledge” above.™

A. Facts Implicating the Guilt of the Accused

45. The Trial Chamber declined to take judicial notice of some facts because they “may go directly
or indirectly to the guilt of the Accused, notably in relation with the pleading of their participation in a
joint criminal enterprise”.” The Prosecution claims that the Trial Chamber’s refusal to take judicial
notice on this basis amounts to an “over-broad interpretation of principle that is at odds with the object
and purpose” of Rule 94 (B).” It explains that that purpose is precisely to enable the adjudication of an
accused’s criminal responsibility in a more expeditious way, and that to categorically exclude all
findings relating to that responsibility severely impairs the attainment of that objective; every fact
relevant to a trial will bear “directly or indirectly” on the accused’s responsibility.”

"' See R. v. Zundel, supra, para 166; Phipson on Evidence, 16th edition, 3-03; Fed. R. Evid. R. 201 (g).

™ See, e.g., Kajelijeli Appeal Judgement, para. 202.

 Miloevi¢ Appeal Decision on Assignment of Counsel, para. 11; Bizimungu Appeal Decision on Witness Protection
Measures, para. 3.

™ See Milosevi¢ Appeal Decision on Judicial Notice, p. 3.

> See Prosecution Interlocutory Appeal, para. 5, declining to appeal the Trial Chamber’s determination that facts 31-32 could
not be judicially noticed because evidence had already been introduced on them, and that facts 75-78 could not be judicially
noticed because they were extracted from cases currently on appeal. See Impugned Decision para. 15.

" Fact 153 under “Adjudicated Facts” was proposed as an alternative to Fact 6 (existence of genocide in Rwanda) under
“Facts of Common Knowledge”. Prosecution’s Interlocutory Appeal, para. 4.

" Impugned Decision, para. 15 (citing facts 1-30, 33-74, 79-85, and 111-152).

8 Prosecution’s Interlocutory Appeal, para. 48.

" Prosecution’s Interlocutory Appeal, para. 62. The Appeals Chamber notes that the Prosecution’s Interlocutory Appeal is
confusing on this point, as in paras 53 and 63 it appears to accept the Blagojevic¢ formulation. However, the Appeals Chamber
understands the Prosecution to be arguing for a narrow interpretation of the Blagojevi¢ formulation — essentially, excluding
only facts that are sufficient to establish the accused’s criminal responsibility. See ibid. para. 63 (“Here, however, proof,
either by evidence or judicial notice, of the existence of a joint criminal enterprise is not proof of the criminal responsibility
of the Accused, who must still be shown to have participated in it.”).
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46. Mr. Nzirorera argues in response that the Trial Chamber’s reasoning was consistent with that of
other ICTR and ICTY Trial Chambers, which have consistently declined to take judicial notice of facts
bearing on criminal responsibility.** He and Mr. Ngirumpatse each further argue that, in the context of
joint criminal enterprise allegations, facts relating to the existence of a joint criminal enterprise or the
conduct of its members are directly related to the criminal responsibility of the accused and thus are
not subject to judicial notice.® Mr. Karemera argues that to adopt the Prosecution’s position would
undermine the presumption of innocence by allowing criminal responsibility to be established without
evidence.®

47. As Mr. Nzirorera notes, in Semanza the Appeals Chamber made reference to the need to ensure
“that the facts judicially noticed were not the basis for proving the Appellant’s criminal
responsibility”. This reference was made in the context of a discussion of Rule 94 (A), and the
Appeals Chamber did not discuss the implications for Rule 94 (B). In both contexts, however, it
remains the case that the practice of judicial notice must not be allowed to circumvent the presumption
of innocence and the defendant’s right to a fair trial, including his right to confront his accusers. Thus,
it would plainly be improper for facts judicially noticed to be the “basis for proving the Appellant’s
criminal responsibility” (in the sense of being sufficient to establish that responsibility), and it is
always necessary for Trial Chambers to take careful consideration of the presumption of innocence
and the procedural rights of the accused.

48. The Appeals Chamber, however, has never gone so far as to suggest that judicial notice under
Rule 94 (B) cannot extend to facts that “go directly or indirectly” to the criminal responsibility of the
accused (or that “bear” or “touch” thereupon). With due respect to the Trial Chambers that have so
concluded,” the Appeals Chamber cannot agree with this proposition, as its logic, if consistently
applied, would render Rule 94 (B) a dead letter. The purpose of a criminal trial is to adjudicate the
criminal responsibility of the accused. Facts that are not related, directly or indirectly, to that criminal
responsibility are not relevant to the question to be adjudicated at trial, and, as noted above, thus may
neither be established by evidence nor through judicial notice.** So judicial notice under Rule 94 (B) is
in fact available only for adjudicated facts that bear, at least in some respect, on the criminal
responsibility of the accused.”

49. How can this observation be reconciled with the presumption of innocence? First, as noted
above, judicial notice under Rule 94 (B) does not shift the ultimate burden of persuasion, but only the
initial burden of production (the burden to produce credible and reliable evidence sufficient to bring
the matter into dispute). Analogously, in the context of alibi evidence, for instance, the accused bears
the burden of production with respect to a matter centrally related to the guilt of the accused; yet this
shift does not violate the presumption of innocence because, as the Appeals Chamber has repeatedly
recognized, the prosecution retains the burden of proof of guilt beyond a reasonable doubt.*

50. Notwithstanding this point, there is nonetheless reason for caution in allowing judicial notice
under Rule 94 (B) of facts that are central to the criminal responsibility of the accused — for ordinarily

% Nzirorera Response, paras 13-24, citing Prosecutor v. Bagosora, Case N°ICTR-98-41-T, Decision on the Prosecutor’s
Motion for Judicial Notice Pursuant to Rules 73, 89, and 94 (11 April 2003), paras 61-62; Prosecutor v. Bizimungu et al.,
Case N°ICTR-99-50-T, Decision on the Prosecutor’s Motion and Notice of Adjudicated Facts, 10 December 2004, para. 21;
Prosecutor v. Blagojevi¢ et al., Case N°IT-02-60-T, Decision on Prosecution’s Motion for Judicial Notice of Adjudicated
Facts and Documentary Evidence, 19 December 2003, paras 16, 23 (“Blagojevi¢ Decision”); Krajisnik Decision.

8! Nzirorera Response, paras 25-29; Ngirumpatse Reponse paras 10-12.

82 Karemera Response, p. 5.

8 See supra note 77 (cases cited by Nzirorera Response).

8 See supra note 29.

% In theory, there is one exception to this statement: facts bearing on the Tribunal’s jurisdiction but not (directly or indirectly)
on the accused’s criminal responsibility under international law, such as the location of the territorial boundaries of Rwanda,
or the Rwandan citizenship of a person accused of committing a serious violation of international humanitarian law in a
neighbouring State. This category is quite limited, however, and it has never been suggested that the scope of Rule 94 (B)
should be limited to such facts.

% See, e.g., Kajelijeli Appeal Judgement, paras 40-41; Niyitegeka Appeal Judgement, paras 60-61.
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in criminal cases the burdens of production and persuasion are on the prosecution. Although the latter
always remains on the prosecution, even shifting the former has significant implications for the
accused’s procedural rights, in particular his right to hear and confront the witnesses against him.*” The
Appeals Chamber considers that as a result an exclusion from judicial notice under Rule 94 (B) is
appropriate, but one narrower than that adopted by the Trial Chamber: judicial notice should not be
taken of adjudicated facts relating to the acts, conduct, and mental state of the accused.

51. There are two reasons that this category of facts warrants complete exclusion, while other facts
bearing less directly on the accused’s criminal responsibility are left to the Trial Chamber’s discretion.
First, this interpretation of Rule 94 (B) strikes a balance between the procedural rights of the Accused
and the interest of expediency that is consistent with the one expressly struck in Rule 92 bis, which
governs the proof of facts other than by oral evidence — another procedural mechanism adopted largely
for the same purpose as was Rule 94.* Second, there is also a reliability concern — namely, there is
reason to be particularly skeptical of facts adjudicated in other cases when they bear specifically on the
actions, omissions, or mental state of an individual not on trial in those cases. As a general matter, the
defendants in those other cases would have had significantly less incentive to contest those facts than
they would facts related to their own actions; indeed, in some cases such defendants might
affirmatively choose to allow blame to fall on another.

52. As to all other adjudicated facts relating to the criminal responsibility of the accused, it is for
the Trial Chambers, in the careful exercise of their discretion, to assess each particular fact in order to
determine whether taking judicial notice of it — and thus shifting the burden of producing evidence
rebutting it to the accused — is consistent with the accused’s rights under the circumstances of the case.
This includes facts related to the existence of a joint criminal enterprise and the conduct of its
members other than the accused — and, more generally, facts related to the conduct of physical
perpetrators of a crime for which the accused is being held criminally responsible through some other
mode of liability. Contrary to the contentions of Mr. Nzirorera and Mr. Ngirumpatse, there is a
distinction between such facts and those related to the acts and conduct of the accused themselves. In
the Galic case, in the context of Rule 92 bis, the ICTY Appeals Chamber considered and rejected an
argument similar to that raised by the Accused here:

The appellant emphasises that Rule 92 bis excludes from the procedure laid down any written
statement which goes to proof of the acts and conduct of the accused as charged in the
indictment. He says that, as the indictment charges the appellant with individual criminal
responsibility -

as having aided and abetted others to commit the crimes charged, and
as the superior of his subordinates who committed those crimes,

the acts and conduct of those others and of his subordinates “represent his own acts”. The
appellant describes those “others” as “co-perpetrators”, and he says that the “acts and conduct of
the accused as charged in the indictment” encompasses the acts and conduct of the accused’s
co-perpetrators and/or subordinates. This argument was rejected by the Trial Chamber.

The appellant’s interpretation of Rule 92 bis would effectively denude it of any real utility. That
interpretation is inconsistent with both the purpose and the terms of the Rule. It confuses the
present clear distinction drawn in the jurisprudence of the Tribunal between (a) the acts and
conduct of those others who commit the crimes for which the indictment alleges that the
accused is individually responsible, and (b) the acts and conduct of the accused as charged in
the indictment which establish his responsibility for the acts and conduct of those others. It is

87 Statute of the International Tribunal, art. 20 (e). For similar reasons, Article 20 (d), referring to the right of the accused to
be tried in his or her presence, is also implicated by the practice of resolving facts fundamental to the guilt of the accused in
other trials where the accused is not present.

8 Rule 92 bis (in paragraphs (A) and (D) limits admission of witness statements and transcripts from other proceedings to
matters “other than the acts and conduct of the accused as charged in the indictment”. The Appeals Chamber has interpreted
this phrase as extending to the mental state of the accused. See Prosecutor v. Gali¢, Case N°IT-98-29-AR73.2, Decision on
Interlocutory Appeal Concerning Rule 92 bis (C), 7 June 2002, paras 10-11 (“Gali¢ Decision”™).
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only a written statement which goes to proof of the latter acts and conduct which Rule 92 bis
(A) excludes from the procedure laid down in that Rule.*

The Appeals Chamber considers this analysis equally applicable in the Rule 94 (B) context.

53. Thus, the Trial Chamber erred to the extent that it found that, under Rule 94 (B), it is
categorically impermissible to take judicial notice of facts relating directly or indirectly to the
defendant’s guilt, including facts related to the existence and activity of a joint criminal enterprise.” It
should instead assess the particular facts of which the Prosecution seeks judicial notice to determine
(a) whether they are related to the acts, conduct, or mental state of the Accused; and (b) if not, whether
under the circumstances of the case admitting them will advance Rule 94 (B)’s objective of
expediency without compromising the rights of the Accused.

B. Facts Taken Out of Context or Improperly Combined

54. The Trial Chamber declined to take judicial notice of adjudicated facts 86 through 110 because
they were “taken out of context and put together to build new facts which have not been
adjudicated.” The Prosecution contends that this was an error in fact and in law, because the facts
have been adjudicated and because there is no legal requirement that facts be placed “in context”.” It
observes, stating five examples, that the adjudicated facts as set out in its request for judicial notice
were drawn essentially verbatim from other Trial Judgements.”” Mr. Ngirumpatse responds that the
Trial Chamber’s approach was correct because the “facts” at issue are not true facts but instead
subjective assertions not subject to judicial notice.” Mr. Nzirorera and Mr. Karemera do not respond
specifically to these arguments.”

55. As to the legal error asserted by the Prosecution, the Appeals Chamber finds no error. A Trial
Chamber can and indeed must decline to take judicial notice of facts if it considers that the way they
are formulated — abstracted from the context in the judgement from whence they came — is misleading
or inconsistent with the facts actually adjudicated in the cases in question. A fact taken out of context
in this way would not actually be an “adjudicated fact” and thus is not subject to judicial notice under
Rule 94 (B). This is the principle that the Appeals Chamber infers that the Trial Chamber meant to
follow in its refusal to take judicial notice of facts “taken out of context”.

56. However, because of the lack of further explanation for its conclusion in the Trial Chamber’s
opinion — and given the examples to the contrary provided in paragraph 67 of the Prosecution’s
Interlocutory Appeal, which need not be reproduced here — the Appeals Chamber is not persuaded that
all of the facts in question were taken out of context, or improperly combined, in a way that made
them inconsistent with the judgements from which they were drawn. The Trial Chamber should
reconsider the matter on remand and provide an explanation for its conclusions.

Disposition

57. For the foregoing reasons, the Appeals Chamber

UPHOLDS the Prosecution’s Interlocutory Appeal in part, except as to Fact 1 listed under its
Annex A;

% Galié¢ Decision, paras 8-9.

% The Trial Chamber’s statements on this point are in fact somewhat vague; it is not entirely clear whether it intended to
embrace such a categorical rule or simply to exercise its discretion as to the particular facts at issue. See Impugned Decision,
paras 14-15. However, given the lack of any discussion of the particular facts in the Impugned Decision, the Appeals
Chamber understands it to have, in essence, taken the former approach.

! ITmpugned Decision, para. 15.

%2 Prosecution’s Interlocutory Appeal, paras 64-65.

% Prosecution’s Interlocutory Appeal, paras 66-67.

% Ngirumpatse Response, para. 13.

% See Nzirorera Response, para. 76 (deeming it unnecessary to respond as the facts in question also related directly or
indirectly to the guilt of the accused); Karemera Response, pp. 4-5.
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DENIES Nzirorera’s Motion;

DIRECTS the Trial Chamber to take judicial notice under Rule 94 (A) of the Rules of Facts 2,
5, and 6 listed under Annex A of the Prosecution’s Interlocutory Appeal; and

REMANDS this matter to the Trial Chamber for further consideration of Facts 1-30, 33-74, and
79-152 listed under Annex B of the Prosecution’s Interlocutory Appeal, in a manner consistent
with this Decision.

Done this 16" day of June 2006, at The Hague, The Netherlands.

[Signed] : Mohamed Shahabuddeen

kskosk

Order for the Registrar’s Submission on Joseph Serugendo’s Health Condition and
Ability to Testify
Rules 33 (B) and 54 of the Rules of Procedure and Evidence
20 June 2006 (ICTR-98-44-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Joseph Serugendo — Health
condition of the witness : terminal illness, Video-link testimony requested — Chamber requests
information on the physical and psychological ability to testify

International Instrument cited :

Rules of Procedure and Evidence, rules 33 (B) and 54

International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Joseph Serugendo, Decision on Urgent Motion for the
Deposition of Joseph Serugendo, 8 June 2006 (ICTR 05-81)

1. On 15 March 2006, Joseph Serugendo pleaded guilty before this Tribunal. On 8 June 2006, Trial
Chamber 1 delivered the Judgment and Sentence against him. The same day, that Trial Chamber
granted the Prosecution’s Urgent Motion for the Deposition of Joseph Serugendo,' due to Mr.
Serugendo’s health condition, which has been described as a terminal illness. Since then Mr.
Serugendo has been taken to Nairobi, Kenya for medical treatment.

2. On several occasions, the Prosecution has expressed its intention to call Mr. Serugendo as a
witness in this trial and on 20 June 2006, it made an oral motion to add Mr. Serugendo to its witness
list.

3. Defence Counsel for Nzirorera, supported by the Defence for Ngirumpatse and Karemera, made
an oral application on 19 June 2006 for Mr. Serugendo to testify in front of this Chamber, as soon as

' Prosecutor v. Joseph Serugendo, Case N°ICTR 05-81-I, Decision on Urgent Motion for the Deposition of Joseph
Serugendo (TC), 8 June 2006.
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practicable. He requested that a video-link be set up in Nairobi to hear Mr. Serugendo’s testimony due
to his precarious health position, which may prevent his attendance in Court.

4. The Chamber needs to be apprised of Mr. Serugendo’s current state of health. Specifically, the
Chamber requests information regarding the physical and psychological ability of Mr. Serugendo to
testify or to make a deposition, and which practical arrangements could be made in that order,
including the possibility to use video-link facilities from Mr. Serugendo’s location. In accordance with
Rule 33 of the Rules of Procedure and Evidence, the Chamber is of the view that the Registrar may
assist in this matter.

FOR THE ABOVE REASONS, THE CHAMBER

HEREBY REQUESTS the Registrar pursuant to Rule 33 (B) of the Rules to make a submission
responding to the requests of the Chamber as described in paragraph 4 above, no later than 26 June
2006.

Arusha, 20 June 2006, done in English.

[Signed : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

kskosk

Decision on Prosecution’s Motion to permit limited Disclosure of Information
Regarding Payments and Benefits Provided to Witness ADE and his F amily
Rules 66 (C) and 68 (D) of the Rules of Procedure and Evidence
21 June 2006 (ICTR-98-44-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Disclosure of Information
Regarding Payments and Benefits Provided to witness, Information material to the preparation of the
defence, Limited admission of the Prosecution argument that potential witnesses will use the disclosed
information as a bargaining tool to cooperate with the Prosecution, Information already disclosed in
another case — Confidential disclosure ordered — Motion partially granted

International Instrument cited :

Rules of Procedure and Evidence, rules 66 (C) and 68 (D)

International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Protais Zigiranyirazo, Decision on Defence and
Prosecution Motions Related to Witness ADE, 31 January 2006 (ICTR-2001-73) ; Trial Chamber, The
Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Order for the Prosecutor for
Filing Information and Material Ex Parte and Under Seal Regarding Witness ADE, 31 March 2006 (ICTR-
98-44)

[.C.T.Y. : Trial Chamber, The Prosecutor v. Slobodan Milosovi¢, Order on Defence Application
for Re-Admission of Witness Henning Hensch, 9 May 2005 (IT-02-54)
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Introduction

1. On 15 December 2005, the Prosecution submitted a Motion to be relieved from its obligations
under Rules 66 and 68 of the Rules of Procedure and Evidence to disclose information in its
possession regarding payments and benefits paid to Witness ADE and his family. The document,
which the Prosecution wishes to withhold, is an un-redacted budget for the payments and benefits paid
to the family of Witness ADE signed by the Prosecutor himself on 27 October 2005. This document
was disclosed to the Defence in a redacted form on 15 December 2005.

Discussion

2. As a preliminary matter, the Prosecution requests sanctions to be imposed against Counsel for
Nzirorera for not filing his response to the present Motion as confidential. It is the Chamber’s view
that in the normal course of proceedings, all submissions from the Parties are to be filed publicly
unless the content warrants confidential filing.' The Chamber finds that the response does not contain
any confidential information and denies the request for sanctions.

3. Nzirorera further argues as a preliminary matter that the Motion should be denied on a technical
ground because the Prosecution did not submit the material sought to be kept confidential as mandated
by the Rules. In its Interim Order of 31 March 2006, the Chamber found that “[t]he fact that the
Prosecutor did not directly make available to the Chamber the material does not as such prevent the
Chamber from considering the merits of the application”? It requested this information from the
Prosecution, and it was provided to the Chamber ex parte on 4 May 2006. Consequently, this matter is
now moot.

4. Regarding the merits of the Motion, the Prosecution acknowledges that it has provided certain
payments and benefits for Witness ADE and his family. While the Prosecution claims that this
material is not exculpatory, it wishes to withhold from the Defence detailed financial information in a
budget form of payments and benefits paid to Witness ADE and his family seeking the application of
Rules 66 (C) and 68 (D) of the Rules.

5. The Prosecution’s submission is ambiguous. In the Chamber’s view, in order for the Prosecutor
to apply for relief from its disclosure obligations pursuant to Rules 66 and 68, the material itself must
already be determined by the Prosecution as material to the preparation of the defence or exculpatory
material. The Chamber, therefore considers that this application is made under Rule 66 (C) or 68 (D)
of the Rules as information that is material to the preparation of the defence or exculpatory.

6. As stated in Rules 66 (C) and 68 (D), the Prosecution may be relieved of its obligation to
disclose information that is material to the preparation of the defence or is exculpatory if its disclosure
would (1) prejudice further or ongoing investigations; (2) be contrary to the public interests; or (3)
affect the security interests of any State.

7. The Chamber is not satisfied that the un-redacted budget submitted as a summary of benefits
dated 4 May 2006 “may prejudice further or ongoing investigations, or for any other reasons which
may be contrary to the public interest or affect the security interests of any State” to warrant limited
disclosure pursuant to Rules 66 (C) and 68 (D). Although the Prosecution broadly states that the
disclosure of the redacted material would prejudice further investigations and be contrary to the public
interest, the Prosecution’s only argument in that vein is that potential witnesses will use the disclosed
information as a bargaining tool to cooperate with the Prosecution. The Prosecution focuses its
submissions on its concerns for the safety of the witness, which is not a reason falling within the ambit

' See for example, Prosecutor v. Slobodan Milosovic, Case N°IT-02-54-T, Order on Defence Application for Re-Admission
of Witness Henning Hensch (TC), 9 May 2005.

2 prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-T, Order for the
Prosecutor for Filing Information and Material Ex Parte and Under Seal Regarding Witness ADE (TC), 31 March 2006, para.
2.
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of the exception provided by Rules 66 (C) and 68 (D). The Chamber further notes that the total
amount paid to Witness ADE was disclosed to the Defence in the Decision of the Trial Chamber in the
Zigiranyirazo case’, and in the disclosure to the Defence in this case of 15 December 2005 and 11 May
2006.

8. While the Prosecution’s request is denied, the Chamber nevertheless accepts the Prosecution’s
concern for future witnesses using the information as a bargaining tool and to protect Witness ADE
from further public scrutiny, and therefore orders the disclosure of the un-redacted budget of payments
and benefits paid to Witness ADE as submitted to the Chamber on 4 May 2006 to be filed
confidentially through the Registrar and distributed to the Defence of each Accused in the present
case.

9. The Chamber declines to evaluate Nzirorera’s proposal that Rule 68 (D) of the Rules in itself
contravenes the rights of the Accused, since the present application failed and the Rule is not being
applied.

For the above mentioned reasons, the Chamber

DENIES the Prosecution Motion; and

ORDERS the immediate disclosure of the un-redacted submission of 4 May 2006, to be filed
confidentially.

Arusha, 21 June 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

* Prosecutor v. Protais Zigiranyirazo, Case N°2001-73-T, Decision on Defence and Prosecution’s Motions Related to
Witness ADE (TC), 31 January 2006, para. 23.
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Decision on Interlocutory Appeal Regarding the Role of the Prosecutor’s Electronic
Disclosure Suite in Discharging Disclosure Obligations
30 June 2006 (ICTR-98-44-AR73.7)

(Original : English)
Appeals Chamber

Judges : Liu Daqun, Presiding Judge ; Mohamed Shahabuddeen ; Mehmet Giiney ; Theodor Meron
; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Role of the Prosecutor’s
Electronic Disclosure Suite in Discharging Disclosure Obligations, Prosecution’s obligation to
disclose exculpatory material is essential to a fair trial, Distinct obligation of the Prosecutor to
participate in the process of administering justice by disclosing to the Defence the exculpatory
material, A search engine cannot serve as a surrogate for the Prosecution’s individualized
consideration of the material in its possession, Lack of access to documents through EDS — Motion
denied

International Instrument cited :
Rules of Procedure and Evidence, rules 68, 68 (A) and 68 (B)
International Cases cited :

[.C.T.R. : Appeals Chamber, The Prosecutor v. Juvénal Kajelijeli, Judgement, 23 May 2005
(ICTR-98-44A) ; Appeals Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on
Interlocutory Appeals of Decision on Witness Protection Orders, 6 October 2005 (ICTR-98-41) ;
Appeals Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Joseph Nzirorera’s
Interlocutory Appeal, 28 April 2006 (ICTR-98-44)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Radislav Krsti¢, Judgement, 19 April 2004 (IT-98-
33) ; Appeals Chamber, The Prosecutor v. Tihomir Blaski¢, Judgement, 29 July 2004 (IT-95-14) ;
Appeals Chamber, The Prosecutor v. Radoslav Brdanin, Decision on Appellant’s Motion for
Disclosure Pursuant to Rule 68 and Motion for an Order to the Registrar to Disclose Certain Materials,
7 December 2004 (IT-99-36) ; Appeals Chamber, The Prosecutor v. Dario Kordi¢ and Mario Cerkez,
Judgement, 17 December 2004 (IT-95-14/2) ; Trial Chamber, The Prosecutor v. Fatmir Limaj et al.,
Decision on the Joint Motion on Prosecution’s Late and Incomplete Disclosure, 7 June 2005 (IT-03-
66) ; Trial Chamber, The Prosecutor v. Sefer Halilovia, Decision on Motion for Enforcement of Court
Order Re Electronic Disclosure Suite, 27 July 2005 (IT-01-48)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Serious Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized with an interlocutory
appeal filed by the Prosecution' against an oral decision of Trial Chamber III, rendered on 16 February
2006, resolving a disclosure dispute between the parties.

' Prosecutor’s Interlocutory Appeal of the Trial Chamber’s Decision Given Orally on 16 February 2006 Regarding the Role
of the Electronic Disclosure Suite in Discharging the Prosecution’s Disclosure Obligations, 6 March 2006 (‘“Prosecution
Appeal”). Mr. Nzirorera responded in Respondent’s Brief of Joseph Nzirorera and Motion to Strike, 13 March 2006
(“Nzirorera Response and Motion”). The Prosecution replied in Prosecutor’s Reply to “Respondent’s Brief of Joseph
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2. In this decision, the Appeals Chamber considers whether the Trial Chamber erred as a matter of
law in finding that the Prosecution may not rely on its Electronic Disclosure Suite (“EDS”) to fulfill its
disclosure obligations under Rule 68 of the Rules of Procedure and Evidence of the Tribunal
(“Rules™). The EDS contains public or redacted versions of more than thirty-four thousand documents
potentially relevant to all accused before the Tribunal.’ The Prosecution has made this searchable
database available to the defence in every case, in which counsel agree to its terms of use, so that it
may be searched for exculpatory material. In the view of the Prosecution, this system discharges its
obligation under Rule 68, except for material “not, or not yet,” included in the system, which material,
the Prosecution claims, it will continue to search and disclose itself.” The Prosecution made these
submissions before the Trial Chamber, when confronted by the Defence with material available in
redacted form in the EDS, which it had not formally disclosed.° The Trial Chamber, however, found
the Prosecution in breach of its Rule 68 disclosure obligations.” This interlocutory appeal ensued.

Background

3. On 6 February 2006, Mr. Nzirorera requested the disclosure of a number of statements relevant
to several witnesses scheduled to be heard.® In support of his motion, he presented several redacted
statements, which he had obtained, bearing markings associated with the Prosecution, to demonstrate
that the Prosecution was in possession of documents that it had failed to disclose.’

4. During oral argument on the motion before the Trial Chamber, the Prosecution explained that
many of the statements sought by Mr. Nzirorera were available in the EDS and asserted that Mr.
Nzirorera had in fact already obtained them by searching the EDS." The Prosecution further
contended that the availability of this material in the EDS fulfilled its disclosure obligations under
Rule 68."

5. The Trial Chamber disagreed that availability of material on the EDS discharges the
Prosecution’s disclosure obligations and found that the Prosecution had failed to comply with its
disclosure obligations.” It emphasized that:

Nzirorera and Motion to Strike”, Responding to, “Prosecutor’s Interlocutory Appeal of the Trial Chamber’s Decision Given
Orally on 16 February 2006 Regarding the Role of the Electronic Disclosure Suite in Discharging the Prosecution’s
Disclosure Obligations” (“Prosecution Reply and Response”). Mr. Karemera and Mr. Ngirumpatse did not respond to the
Prosecution Appeal after requesting and being granted an extension of time pending its translation into French, which was
filed on 30 May 2006. See Decision on Edouard Karemera’s Request for Extension of Time to Respond to the Prosecution’s
Interlocutory Appeal, 4 April 2006; Decision on Request for Extension of Time, 24 March 2006.

2 The Prosecutor v. Edouard Karemera et al., Case NPICTR-98-44-T, Oral Decision, T. 16 February 2006 pp. 2-10
(“Impugned Decision”).

* Prosecution Appeal, para. 24.

* Prosecution Appeal, paras. 23-26.

* Prosecution Appeal, paras. 2, 20, 26 (“The Appellant, however, should be able to rely on the EDS for disclosure of any
other material, under Rule 68 ... The EDS has been set up to perform the function of disclosing the evidence in the
possession of the Prosecutor to the Defence ... It is thus unnecessarily repetitive, and wasteful of resources, for the Office of
the Prosecutor to have to carry out the same search, and provide the same material again, when the material has already been
made available to the Defence through EDS. In effect this would require the Prosecution to discharge its disclosure
obligations twice.”).

® Prosecution Appeal, para. 2.

" Impugned Decision, pp. 5, 8.

¥ Impugned Decision, p. 2; Prosecution Appeal, para. 6; Nzirorera Response and Motion, para. 6. The Appeals Chamber has
considered other aspects of this particular dispute in The Prosecutor v. Edouard Karemera et al., Case N°98-44-AR73.6,
Decision on Joseph Nzirorera’s Interlocutory Appeal, 28 April 2006 (“Nzirorera Appeal Decision”).

? Prosecution Appeal, paras. 7, 26.

19T, 13 February 2006 p. 11.

""'T. 13 February 2006 p. 11 (Mr. Webster: “Now, if he’s finding this information on EDS, then he’s finding it, or he’s
discovering it, in a manner that is intended by the rules because that database was established to afford the Defence an
opportunity to look for information that would assist it in preparing its defence. So I don’t know if the Court could enquire
where Mr. Robinson is pulling this information from, but if it’s coming from the EDS, the EDS is functioning in exactly the
fashion that it was designed to.”).

"2 Impugned Decision, p. 8.
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[...] the existence of an electronic database created by the Office of the Prosecutor for storage
and retrieval of documents, which allows the Defence to do its own searches for exculpatory
material, does not relieve the Prosecution from its positive obligation to disclose all Rule 68
material in the possession of the Prosecution.”

The Trial Chamber, however, found that Mr. Nzirorera’s possession of redacted forms of the
documents mitigated much of the prejudice caused by the failure to disclose."

6. On appeal, the Prosecution does not seek reversal of any of the Trial Chamber’s individual
findings regarding disclosure."” Rather, the Prosecution challenges exclusively the general finding that
it may not discharge its Rule 68 disclosure obligations through the EDS, emphasizing the significant
implications this conclusion has on its disclosure practices in this and other cases."

7. The Prosecution explains that, upon completion,"” its EDS will contain its entire evidence
collection, except for confidential material." Presently, it has thirty-four thousand documents, with
several thousand more to be added, divided into three general categories: redacted witness statements,
audio/video, and Prosecution evidence.” The database allows a user to perform text searches and then
to view and print selected documents.* The Prosecution explains that the EDS is also accessible to
defence counsel via the internet,”’ which Mr. Nzirorera disputes.”” In addition, Mr. Nzirorera portrays a
vastly different picture of the utility of the EDS, pointing to significant problems in locating relevant
material in light of the fact that much of the material in the EDS is redacted.”

Discussion

8. The Prosecution argues that the Trial Chamber erred as a matter of law in finding that it cannot
discharge its disclosure obligations under Rule 68 by making the Prosecution evidence collection and
other relevant materials accessible to the Defence through the EDS.* In identifying the Trial
Chamber’s alleged legal error, the Prosecution contends that the Trial Chamber failed to appreciate the
searchable format of the EDS.” However, in the very same passage upon which the Prosecution relies
in support of this proposition, the Trial Chamber clearly expressed that the EDS, “allows the Defence
to do its searches for exculpatory material.”** Consequently, the Appeals Chamber cannot agree that
the Trial Chamber failed to appreciate this aspect of the EDS. Rather, in the view of the Appeals
Chamber, the Prosecution appears to take issue with the Trial Chamber’s finding that the Prosecution
has a “positive obligation” to disclose Rule 68 material “in its possession” to individual accused.” The

1% Impugned Decision, p. 5.

'* Impugned Decision, p. 8.

' Prosecution Appeal, para. 3.

1® Prosecution Appeal, para. 2.

"7 The Prosecution does not indicate when the EDS will be complete.

'® Prosecution Appeal, para. 24. The Prosecution illustrates the functioning of its EDS in paragraphs 20 to 26 of the
Prosecution Appeal. Attached to the Prosecution Appeal are several annexes containing materials that illustrate how the EDS
works and how it can be used by Defence Counsel. Mr. Nzirorera seeks to strike the annexes and paragraphs 20 to 25 of the
Prosecution Appeal, complaining that these paragraphs and annexes present material that was not before the Trial Chamber.
See Nzirorera Response and Motion, paras. 2-4. With respect to paragraphs 20 to 25 of the Prosecution Appeal, the Appeals
Chamber denies Mr. Nzirorera’s request. In the circumstances of this case, the Appeals Chamber does not find the
submissions in these paragraphs problematic, as the description provided in the Prosecution Appeal is materially the same,
for the purposes of this decision, as the much more general one given to the Trial Chamber. See T. 13 February 2006 pp. 10-
12, 19. The Appeals Chamber, however, grants Mr. Nzirorera’s request with respect to the annexes. These annexes contain
additional evidence, which may only be admitted in accordance with the procedure laid out in Rule 115.

' Prosecution Appeal, paras. 21, 24.

» Prosecution Appeal, para. 21

*! Prosecution Appeal, para. 21.

> Nzirorera Response and Motion, para. 25.

» Nzirorera Response and Motion, paras. 14-26.

 Prosecution Appeal, paras. 2, 16, 18.

» Prosecution Appeal, para. 25.

% Impugned Decision, p. 5; Prosecution Appeal, para. 25.

¥ Prosecution Appeal, para. 34 (“The Trial Chamber incorrectly formulated the Prosecutor’s obligation, stating that the
Prosecution has a ‘positive obligation to disclose all Rule 68 material in the possession of the Prosecution’”) (emphasis in
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Appeals Chamber, however, can identify no legal error on the part of the Trial Chamber in holding
that the Prosecution has a positive obligation to disclose exculpatory material in its possession.

9. The Prosecution’s obligation to disclose exculpatory material is essential to a fair trial.”® The
Appeals Chamber has always interpreted this obligation broadly.” The positive nature of this
obligation and its significance stem from the Prosecution’s duty to investigate, which the Appeals
Chamber has explained runs conterminously with its duty to prosecute.” In particular, the Appeals
Chamber recalls that one of the purposes of the Prosecution’s investigative function is

“to assist the Tribunal to arrive at the truth and to do justice for the international community,
victims, and the accused.”

The responsibility for disclosing exculpatory material rests on the Prosecution alone, and the
determination of what material meets Rule 68 disclosure requirements is primarily a fact-based
judgement, falling within the Prosecution’s responsibility.” In other words, the Prosecution has a
distinct obligation to participate in the process of administering justice by disclosing to the Defence, as
required by Rule 68 (A), material which it actually knows “may suggest the innocence or mitigate the
guilt of the accused or affect the credibility of the Prosecution evidence”. This responsibility is crucial
to the analysis.

10. Bearing these principles in mind, the Prosecution must actively review the material in its
possession for exculpatory material® and, at the very least, inform the accused of its existence.” In the
view of the Appeals Chamber, the Prosecution’s Rule 68 obligation to disclose extends beyond simply
making available its entire evidence collection in a searchable format. A search engine cannot serve as
a surrogate for the Prosecution’s individualized consideration of the material in its possession. As

original); Prosecution Reply and Response, para. 7 (“The objectionable language used by the Trial Chamber in the impugned
Decision was that the EDS ‘does not relieve the Prosecution from its positive obligation to disclose all Rule 68 material in
the possession of the Prosecution’”’) (emphasis in original).

% Nzirorera Appeal Decision, para. 7. See also The Prosecutor v. Théoneste Bagosora et al., Case N°ICTR-98-41-AR73,
ICTR-98-41-AR73(B), Decision on Interlocutory Appeals on Witness Protection Orders, 6 October 2005, para. 44
(“Bagosora Appeal Decision™); The Prosecutor v. Dario Kordi¢ and Mario Cerkez, Case N°IT-95-14/2-A, Appeal
Judgement, 17 December 2004, paras. 183, 242 (“Kordi¢ and Cerkez Appeal JTudgement”); The Prosecutor v. Tihomir
Blaskic¢, Case N°IT-95-14-A, Judgement, 20 July 2004, para. 264 (“Blaski¢ Appeal Judgement”); The Prosecutor v. Radislav
Krsti¢, Case N°IT-98-33-A, Judgement, 19 April 2004, para. 180 (“Krsti¢ Appeal Judgement”); The Prosecutor v. Radoslav
Brdanin, Case N°IT-99-36-A, Decision on Appellant’s Motion for Disclosure Pursuant to Rule 68 and Motion for an Order
to the Registrar to Disclose Certain Materials, 7 December 2004, p. 3 (“Brdanin Appeal Decision”).

¥ Blaski¢ Appeal Judgement, paras. 265, 266; Krsti¢ Appeal Judgement, para. 180.

% Bagosora Appeal Decision, para. 44. See also Brdanin Appeal Decision, p. 3; Kordi¢ and Cerkez Appeal Judgement, para.
183; Blaski¢ Appeal Judgement, para. 264.

3! Prosecution Regulation No. 2, para. 2 (h). As a result, the Appeals Chamber finds disconcerting the Prosecution’s
suggestion before the Trial Chamber that it is somehow not obliged to search for material impacting on the credibility of its
own witnesses. See T. 13 February 2006 p. 11 (“we cannot exhaustively search the entire OTP database simply to prosecute
witnesses that we’re bringing to this Court as part of our Prosecution case ... our job here is to prosecute the three men ...
sitting on the other side of the courtroom. We do not prosecute our other witnesses. When we find material that is relevant to
this case and relevant to — and within the parameters of Rule 68, we disclose it, but we can only do the best that we can do,
and that’s what we’ve done.”).

32 Nzirorera Appeal Decision, paras. 16, 22; Bagosora Appeal Decision, para. 43 (“... the [disclosure] obligations rest on the
Prosecutor alone ...”). See also Kordi¢ and Cerkez Appeal Tudgement, para. 183; Brdanin Appeal Decision, p. 3.

* See, e.g., Blaski¢ Appeal Judgement, para. 302; The Prosecutor v. Juvénal Kajelijeli, Case N°ICTR-98-44A-A, Judgement,
23 May 2005, para. 262. The Appeals Chamber has recognized that the voluminous nature of materials “in the possession” of
Prosecutor may give rise to delays in disclosure. It does not however excuse the Prosecution from reviewing it and assessing
it in light of Rule 68. See, e.g., Blaski¢ Appeal Judgement, para. 300 (“... the voluminous nature of the materials in the
possession of the Prosecution may result in delayed disclosure, since the material in question may be identified only after the
trial proceedings have concluded.”); Krsti¢ Appeal Judgement, para. 197 (“The Appeals Chamber is sympathetic to the
argument of the Prosecution that in most instances material requires processing, translation, analysis and identification as
exculpatory material. The Prosecution cannot be expected to disclose material which — despite its best efforts - it has not been
able to review and assess. Nevertheless, the Prosecution did take an inordinate amount of time before disclosing material in
this case, and has failed to provide a satisfactory explanation for the delay.”) (internal citation omitted). Moreover, the
Appeals Chamber has explained the unity of the Office of the Prosecutor in discharging disclosure. See Bagosora Appeal
Decision, paras. 42-46.

* See Krsti¢ Appeal Judgement paras. 190, 195.
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such, the Appeals Chamber can identify no legal error on the part of the Trial Chamber in finding that
the EDS, as described by the Prosecution, fails to fulfil these important and expansive obligations.

11. The Prosecution’s reasoning includes the following two steps. First, it argues that paragraphs
(A) and (B) of Rule 68 establish two distinct disclosure obligations covering different categories of
materials: paragraph (A) applies to materials that the Prosecution actually knows may be exculpatory,
while paragraph (B) applies more broadly to all “collections of relevant material”, whether or not the
Prosecution knows that they may be exculpatory. Second, it argues that when the Prosecution provides
the defence with an electronic collection of relevant materials in satisfaction of its obligation under
paragraph (B), that also satisfies its obligations under paragraph (A) with respect to any materials
governed by paragraph (A) that may be found somewhere within the collection. The Appeals Chamber
notes that while the first step of the Prosecution’s argument appears to embrace a rather broad
interpretation of the Prosecution’s disclosure obligations, the second step would have the effect of
curtailing them by making it unnecessary for the Prosecution to draw the attention of the Defence to
the particular material that it actually knows may be exculpatory.

12. The Appeals Chamber observes several flaws in the Prosecution’s reasoning. The Prosecution’s
obligation to disclose to the defence material that may suggest the innocence or mitigate the guilt of
the accused or affect the credibility of Prosecution evidence is set forth in Rule 68(A).” It is only Rule
68 (A) that articulates which material is subject to disclosure under this rule and which obliges the
Prosecution to disclose it. Rule 68 (B) does not establish a distinct disclosure obligation.* Rather, it
simply provides for a possible modality of conveying exculpatory material to the defence, in an
electronic format, after the Prosecution identifies it as “relevant material” which is subject to
disclosure under Rule 68. This is supported by the plain language of sub-paragraph B of Rule 68 and
by its drafting history, which focused on the technical feasibility of providing to the defence electronic
versions of documents subject to Rule 68 disclosure.”

13. Thus, disclosure under Rule 68 (B) is merely the digital equivalent of disclosure under Rule 68
(A), consisting of the same material in searchable electronic form. For these reasons, for the
Prosecution to seek to satisfy its Rule 68 obligations merely by granting the Defence access to an
electronic database containing tens of thousands of documents, only a few of which it knows to be
potentially exculpatory, is the equivalent of the Prosecution seeking to satisfy those obligations by
giving the Defence a key to a storage closet containing the same tens of thousands of documents in
paper form. In both cases, the Prosecution has for all intents and purposes buried the exculpatory
materials, at least unless it notifies the Defence of the existence of such materials and provides a
means by which the Defence can be reasonably expected to find them. Rule 68 (B) was not intended to
facilitate this kind of evasion of the Prosecution’s disclosure obligations. Indeed, its text makes clear
that it is in no way intended to dilute or circumvent Rule 68 (A)’s requirements: it states that it is
“without prejudice to paragraph (A)”.*

14. The Prosecution’s second principal argument on appeal is that, by creating the EDS and by
making it searchable, its collection is now “reasonably accessible” to the defence, which is a

* Rule 68 (A) provides: “The Prosecutor shall, as soon as practicable, disclose to the Defence any material, which in the
actual knowledge of the Prosecutor may suggest the innocence or mitigate the guilt of the accused or affect the credibility of
Prosecution evidence.”

% Rule 68 (B) provides: “Where possible, and with the agreement of the Defence, and without prejudice to Paragraph (A), the
Prosecutor shall make available to the Defence, in electronic form, collections of relevant material held by the Prosecutor,
together with appropriate computer software with which the Defence can search such collections electronically.”

7 Minutes of the Fourteenth Plenary Session (confidential), paras. 87-100.

¥ Indeed, this proviso makes it clear that even if the Prosecution were correct that Rule 68 (B) refers to a different category
of materials than does Rule 68 (A), it would not follow that granting access to the EDS satisfies all of its disclosure
obligations. Instead, it would simply mean that the Prosecution could use electronic disclosure to satisfy its obligation under
Rule 68 (B) with respect to one category of materials, but would still be obligated to follow the traditional method of
disclosure for the narrower category of materials subject to Rule 68 (A). Thus, the second step of the Prosecution’s argument
does not follow logically from the first.
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recognized exception to its obligation to disclose.”” By way of illustration, the Prosecution refers to
Appeals Chamber jurisprudence indicating that transcripts of open session testimony are not subject to
disclosure as they are “reasonably accessible”.* Mr. Nzirorera disputes this claim, emphasizing the
difficulty of identifying exculpatory material given the redacted nature of the documents on the EDS.*
The Prosecution counters that Mr. Nzirorera’s complaints are belied by his possession of material,
which it surmises came from the EDS, thereby demonstrating its proper functioning.”” The Appeals
Chamber observes that it is not clear from the record how Mr. Nzirorera obtained the material he used
to demonstrate that the Prosecution was in breach of its disclosure obligations.

15. The Appeals Chamber agrees that the Prosecution may be relieved of its Rule 68 obligation if
the existence of the relevant exculpatory material is known to the Defence and if it is reasonably
accessible through the exercise of due diligence.” On the basis of the record before it, however, the
Appeals Chamber cannot find that the EDS makes documents reasonably accessible as a general
matter, nor that the Defence can be assumed to know about all materials included in it. The
determination whether given exculpatory information is reasonably accessible, and whether its
existence is known to the Defence requires a careful examination of the relevant circumstances.* This
is true for material on the EDS — especially given that, as Mr. Nzirorera notes, it may be difficult to
recognize material as exculpatory if it is only available in redacted form — just as it is true for material
not found on this system. The Appeals Chamber has not been asked to decide here whether the
Prosecution satisfied its disclosure obligation with respect to any particular piece of information. The
Appeals Chamber cautions the Prosecution, however, that just because it has placed a particular piece
of material on the EDS, it has not necessarily made that piece of material “reasonably accessible” to
any given accused. It might be helpful if the Prosecution either separates a special file for Rule 68
material or draws the attention of the Defence to such material in writing and permanently updates the
special file or the written notice.

16. Finally, the Appeals Chamber observes that the Prosecution points to the practice of various
Trial Chambers of the International Criminal Tribunal for the Former Yugoslavia concerning
electronic disclosure.” The Appeals Chamber notes that the practice described in those cases differs
from the Prosecution’s proposed approach in this Tribunal.*

Disposition

17. For the foregoing reasons, the Appeals Chamber DISMISSES the Prosecution Appeal in all
respects.

Done in English and French, the English version being authoritative.

Done this 30" day of June 2006, At The Hague, The Netherlands.

% Prosecution Appeal, paras. 2, 43-47. The Prosecution also raises a related argument, submitting that the EDS addresses the
underlying rationale for the Prosecution’s disclosure obligation by eliminating its superior access to the material. Prosecution
Appeal, paras. 38-42.

“ Prosecution Appeal, para. 46, citing Blaski¢ Appeal Judgement and Brdanin Appeal Decision.

*! Nzirorera Response and Motion, paras. 14-26.

2 Prosecution Appeal, para. 26.

# Brdanin Appeal Decision, p. 4; Blaski¢ Appeal Judgement, para. 296.

* See, e.g., Blaski¢ Appeal Judgement, paras. 286-303.

* Prosecution Appeal, paras. 48-54, citing The Prosecutor v. Sefer Halilovié, Case N°IT-01-48-T, Decision on Motion for
Enforcement of Court Order Re Electronic Disclosure Suite, 27 July 2005 (“Halilovi¢ Decision”); Prosecutor v. Fatmir
Limaj et al., Case N°IT-03-66-T, Decision on the Joint Motion on Prosecution’s Late and Incomplete Disclosure, 7 June
2005.

% For example, in the Halilovi¢ Decision, the Prosecution’s Electronic Disclosure Suite contained a separate folder for
material directed at Halilovi¢, the Prosecution informed the accused when new material was placed into the folder, and it also
indexed, to some extent, the electronic collection. Halilovi¢ Decision, pp. 3-5.
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[Signed] : Liu Daqun

kskosk

Decision on the Prosecutor’s Application Pursuant to Rules 39, 68 and 75 of the
Rules of Procedure and Evidence for an Order for Conditional Disclosure of
Witness Statements and Other Documents Pursuant to Rule 68 (A)

Rules 68 (A) and 75 of the Rules of Procedure and Evidence
4 July 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Conditional Disclosure of
Witness Statements and Other Documents, Identity of the witnesses inextricably connected with the
substance of their statements, Exception to the Prosecutor’s disclosure obligation when it might affect
the security of the individuals who gave the statements, Exception to the Prosecutor’s obligation
granted only on a case-by-case basis, No exception needed in this case : protective measures of the
witnesses ensure their safety — Motion orders protective measures for witnesses and denies the rest of
the motion

International Instrument cited :
Rules of Procedure and Evidence, rules 39, 66 (C), 68, 68 (A), 68 (D), 75 and 75 (F)
International Cases cited :

I[.C.T.R. : Trial Chamber, The Prosecutor v. Casimir Bizimungu et al., Decision on Prosper
Mugiraneza’s Motion to Compel Disclosure of Exculpatory Evidence Pursuant to Rule 68, 10
December 2003 (ICTR-99-50) ; Trial Chamber, The Prosecutor v. Pauline Nyiramasuhuko et al.,
Decision on the Prosecutor’s ex-parte and Extremely Urgent Motion to Access Closed Session
Transcripts in Case N°ICTR-96-3-A to Disclose to Case N°ICTR-98-42-T, 23 September 2004
(ICTR-98-42) ; Trial Chamber, The Prosecutor v. Edouard Karemera, Order on Protective Measures
for Prosecution Witnesses, 10 December 2004 (ICTR-98-44) ; Trial Chamber, The Prosecutor v.
Pauline Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for an Order of Disclosure of
Closed Session Transcripts and Sealed Prosecution Exhibits Pursuant to Rules 69 and 75,
16 December 2004 (ICTR-98-42) ; Trial Chamber, The Prosecutor v. Casimir Bizimungu et al.,
Decision on the Prosecutor’s Request for an Order of Disclosure of Closed Session Transcripts and
Sealed Prosecution Exhibits Pursuant to Rules 69 and 75 of the Rules of Procedure and Evidence, 2
February 2005 (ICTR-99-50) ; Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision
on Joseph Nzirorera’s Motion to Compel Inspection and Disclosure, 5 July 2005 (ICTR-98-44) ; Trial
Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Defence Motion for Issuance of
Subpoena to Witness T, 8 February 2006 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Théoneste
Bagosora et al., Decision on Disclosure of Defence Witness Statements in Possession of the
Prosecution Pursuant to Rule 68 (A), 8 March 2006 (ICTR-98-41) ; Trial Chamber, The Prosecutor v.
Edouard Karemera, Scheduling Order, 30 March 2006 (ICTR-98-44) ; Trial Chamber, The Prosecutor
v. Protais Zigiranyirazo, Decision on Prosecution Motion for Conditional Disclosure of Witness
Statements, 7 April 2006 (ICTR-2001-73) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora et
al., Decision on Disclosure of Prosecution Informant, 24 May 2006 (ICTR-98-41)

[.C.T.Y. : Trial Chamber, The Prosecutor v. Slobodan Milosovi¢, Order on Defence Application
for Re-Admission of Witness Henning Hensch, 9 May 2005 (IT-02-54)
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Introduction

1. The trial in the instant proceedings started on 19 September 2005. The Prosecution makes this
motion, following several requests by the Defence, for conditional disclosure of (1) documents and
witness statements relating to RPF acts of violence and “infiltration” in Rwanda between 1990 and
1994 (“RPF material”), and (2) other independent witness statements which may affect the credibility
of Prosecution witnesses or be exculpatory pursuant to Rule 68 (A) of the Rules of Procedure and
Evidence (“Credibility Statements”).' The Prosecution’s condition for disclosing the RPF material is
that the disclosure is done in a redacted format by not revealing the identities of the individuals who
gave the statements, and for the Credibility Statements that the individuals who gave the statements
and who are not presently the beneficiaries of any order for protective measures by a Trial Chamber,
be given protective measures by this Chamber.

Discussion
Confidential Character of the Prosecution Motion

2. In his Response, Joseph Nzirorera moves first for an Order that the Prosecutor’s Motion be filed
publicly.? The Chamber notes that submissions from the Parties are to be filed publicly unless the
content warrants confidential filing.? The Chamber has reviewed the content of the Motion and finds
that it does not contain any protected information nor does the Prosecutor submit any argument in
support of its confidential filing.* The Chamber is therefore of the view that this application is to be
filed as public.

Application for Conditional Disclosure

3. The Prosecutor is willing to disclose certain RPF materials if it can be relieved of its obligation
to disclose the identities of the individuals who made the statements pursuant to Rules 66 (C) and 68
(D) of the Rules as their disclosure may undermine Prosecution investigations that are still underway.
Except for the statements of Witnesses DM80 and DM46 who are covered by an order for protective
measures from the Bagosora case’, the Prosecutor states that the witnesses who provided these
materials are not subject to protective measures by any Trial Chamber of the Tribunal, even though he
claims they are protected through Rule 39 of the Rules. Further, the Prosecutor requests that the
Defence should not attempt to investigate the identities of the witnesses or share any of the
information in the statements with anyone outside of the Defence team, except for the Accused
himself. He also requests that the Chamber maintain the order for protective measures for Witnesses
DM80 and DM46.

4. As for the Credibility Statements, although the Prosecutor only wishes to disclose them in a
redacted format, if the Chamber orders their full disclosure, he requests that the Chamber protect the
identities of the individuals who provided the information by extending its prior orders for protective
measures from 10 December 2004 and in the Scheduling Order of 30 March 2006°, to these witnesses.

' Prosecutor’s Application pursuant to Rules 39, 68 and 75 of the Rules of Procedure and Evidence for an Order for
Conditional Disclosure of Witnesses Statements and other documents pursuant to Rule 68 (A), filed on 5 April 2006.

% Filed on 10 April 2006

* See for example, Prosecutor v. Slobodan Milosovic, Case N°IT-02-54-T, Order on Defence Application for Re-Admission
of Witness Henning Hensch (TC), 9 May 2005.

*In his Reply to Joseph Nzirorera’s Response, the Prosecutor does not address the issue of the confidentiality of his
application.

> The Prosecutor v. Théoneste Bagosora et. al., Case N°ICTR-98-41-T (“Bagosora et al.”), Decision on Disclosure of
Defence Witness Statements in Possession of the Prosecution Pursuant to Rule 68 (A) (TC), 8 March 2006; these statements
will be disclosed automatically pursuant to Rule 75 (F).

% The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera (“Karemera et al.”), Case N°ICTR-98-
44-R75 Order on Protective Measures For Prosecution Witnesses (TC), 10 December 2004 (“Order of 10 December 2004”);
Karemera et al., Case N°ICTR-98-44-T, Scheduling Order (TC), 30 March 2006. The Prosecutor attached two affidavits to
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In particular, the Prosecutor asks that the Defence notify the Prosecutor in writing and on reasonable
notice if it wishes to contact one of these witnesses and such contact, if agreed to by the witness,
should be facilitated through WVSS.

5. In support of the requests in this Motion, the Prosecutor relies on this Chamber’s Scheduling
Order of 30 March 2006 where the Chamber ordered the Rule 68 (A) witness statement material
concerning Witness ADE to be disclosed in an unredacted format but ordered the Defence and the
Accused not to disseminate any of the included identifying information so as to protect the security of
the witnesses. In his Reply’, the Prosecutor further relies on the recent decision in the Zigiranyirazo
case where the Trial Chamber extended its orders of protective measures to witnesses who were not
expected to testify at trial but who made statements to the Prosecutor which may contradict one of the
Prosecutor’s witnesses, based on the interests of protecting the witnesses in question and in the
interests of justice as a whole®. The Prosecutor also submitted as Annexes to this Motion, a declaration
of one of his investigators from May 2005 detailing the security situation in Rwanda, which remains
highly precarious and unpredictable, and an affirmation from another investigator dated March 2006
that the details in the first declaration remain current.

6. Joseph Nzirorera opposes the Motion only to the extent that he believes that the Prosecutor’s
Rule 68 (A) obligations require the provision of completely unredacted witness statements to the
Defence. He also opposes the requirement that he notify the Prosecutor if he wishes to interview any
of these witnesses and that WVSS facilitate the interview because as this Chamber has already ruled,
they are not property of either party and have not been designated as Prosecution witnesses.’

7. Concerning the Prosecutor’s request to be relieved of its obligation to disclose the identities of
the individuals who provided the RPF material pursuant to Rules 66 (C) and 68 (D) of the Rules, the
Chamber notes that these rules provide an exception to the Prosecutor’s obligation to disclose
information which may affect the credibility of Prosecution witnesses, be exculpatory, or material to
the preparation of the Defence when it is might prejudice further or ongoing Prosecution
investigations, be contrary to the public interest or affect the security interests of any State.
Furthermore, these rules prescribe that when making such an application the Prosecutor shall provide
the Trial Chamber with the information or materials sought to be kept confidential. The Chamber is of
the view that an exception to the Prosecutor’s obligation to disclose information should only be given
on a case-by-case basis after consideration of the Prosecutor’s submissions in each case. In the instant
case, no information or material has been given to the Chamber, nor has any specific argument been
made for the Chamber to make this order.

8. The Chamber has already decided that Rule 68 (A) mandates the disclosure of identifying
information with respect to Prosecution witnesses,"” when their identity is inextricably connected with
the substance of the statements." The Chamber acknowledges that Rule 39 of the Rules allows the
Prosecution to take special measures to provide for the safety of potential witnesses and informants
including requesting an order from a Trial Chamber or a Judge. As stated in prior Decisions, the
application of this Rule could not constitute, as such, an impediment to disclosure of identifying
information with respect to Prosecution witnesses”."”” Accordingly, since the identity of the individuals

support the allegation of risks faced by the witnesses, and argues that the protective measures order could be extended to
persons who were interviewed by him.

" Filed on 3 May 2006.

8 Prosecutor v. Protais Zigiranyirazo, Case N°ICTR-2001-73-T, Decision on Prosecution Motion for Conditional Disclosure
of Witness Statements (TC), 7 April 2006, para. 6.

? Karemera et al., Decision on Defence Motion for Issuance of Subpoena to Witness T (TC), 8 February 2006, para. 3.

' Karemera et al., Decision on Joseph Nzirorera’s Motion to Compel Inspection and Disclosure (TC), 5 July 2005, para. 18;
Karemera et al., Scheduling Order (TC), 30 March 2006, para. 6.

" Bagosora et al., Decision on Disclosure of Identity of Prosecution Informant, 24 May 2006, para. 5; Karemera et al.,
Decision on Joseph Nzirorera’s Motion to Compel Inspection and Disclosure (TC), 5 July 2005, para. 18; Karemera et al.,
Scheduling Order (TC), 30 March 2006, para. 20.

'2 Karemera et al., Decision on Joseph Nzirorera’s Motion to Compel Inspection and Disclosure (TC), 5 July 2005, para. 18;
Karemera et al., Scheduling Order (TC), 30 March 2006, para. 6.
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who gave statements regarding the RPF material and the individuals who gave the Credibility

Statements are indeed related to the content of the statements, they should be disclosed to the Defence.
13

9. The Chamber however agrees that the Credibility Statements and the statements concerning the
RPF Material may contain sensitive information, which could affect the security of the individuals
who gave the statements. To adequately protect those individuals, the Chamber is of the view that the
Defence and the Accused should be requested not to disseminate to the public and media any of their
identifying information and that should the individuals agree to an interview with the Defence, after
notifying the Prosecution, the Witnesses and Victims Support Section of the Tribunal (WVSS) shall
take all necessary arrangements to facilitate the interview.

10. Following the established jurisprudence, Rule 75 (F) of the Rules provides a mechanism for
routine disclosure and obviates the need for individualized applications to the Chambers."” It also
provides that Defence to whom the disclosure is being made must be informed of the nature of the
protective measures ordered in the first proceedings. In the present case, there is therefore no need for
the Chamber to order the maintenance of protective measures already ordered for Witnesses DM80
and DM46.

For the above mentioned reasons, the Chamber

I. ORDERS that the Prosecutor’s Application pursuant to Rules 39, 68 and 75 of the Rules of
Procedure and Evidence for an Order for Conditional Disclosure of Witnesses Statements and
other documents pursuant to Rule 68 (A) be reclassified as a public document;

IT. GRANTS the Prosecutor’s Motion in part; and accordingly,

III. ORDERS that the Defence for each Accused and the Accused persons shall not share, reveal
or discuss, directly or indirectly, any documents or any information contained in any
documents, or any other information which could reveal or lead to the identification of any
person whose statement shall be disclosed pursuant to this decision, to any person or entity
other than the Accused, assigned Counsel or other persons working on the Defence team;

IV. ORDERS that the Defence for each Accused shall notify the Prosecution in writing, on
reasonable notice, and the Witnesses and Victims Support Section of the Tribunal (WVSS) if it
wishes to contact any person who submitted a statement to the Prosecution related to the RPF
material or a Credibility Statement, who are not subject to a Trial Chamber’s protective orders.
Should the person concerned agree to the interview, WVSS shall immediately undertake all
necessary arrangements to facilitate the interview;

V. DENIES the remainder of the Prosecutor’s Motion.

Arusha, 4 July 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

13 See Bizimungu et al., Decision on Prosper Mugiraneza’s Motion to Compel Disclosure of Exculpatory Evidence Pursuant
to Rule 68 (TC), 10 December 2003, para. 21.

' The Prosecutor v. Pauline Nyiramasuhuko,et al., Joint Case N°ICTR-98-42-T, Decision on the Prosecutor’s Ex Parte and
Extremely Urgent Motion for Leave to Access Closed Session Transcripts in Case N°ICTR-96-3-A for Disclosure in Case
N°ICTR-98-42-T (TC), 23 September 2004. The Prosecutor v. Pauline Nyiramasuhuko et al., Joint Case N°ICTR-98-42-T,
Decision on the Prosecutor’s Motion for an Order of Disclosure of Closed Session Transcripts and Sealed Prosecution
Exhibits Pursuant to Rules 69 and 75 (TC), 16 December 2004; The Prosecutor v. Casimir Bizimungu et al., Case N°ICTR-
99-50-T, Decision on the Prosecutor’s Request for an Order of Disclosure of Closed Session Transcripts and Sealed
Prosecution Exhibits Pursuant to Rules 69 and 75 of the Rules of Procedure and Evidence (TC), 2 February 2005.
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Decision on Nzirorera’s Ex Parte Motion for Order for Interview of Defence
Witnesses NZ1,NZ2 and NZ3
Rule 54 of the Rules of Procedure and Evidence
12 July 2006 (ICTR-98-44-T)
(Original : English)

Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Request for subpoena to
prospective Defence Witnesses : witnesses are protected prosecution witnesses, No demonstration that
the Defence could not obtain the information by other means, Issuance of a subpoena must be
balanced with the interests of justice — Prosecution request for disclosure of ex parte filings : risk of
prejudice to the right of the Accused to prepare his defence — Issuance of subpoena denied, Disclosure
of ex parte filings ordered

International Instruments cited :
Rules of Procedure and Evidence, rule 54 ; Statute, art. 28
International Cases cited :

[.C.T.R. : Trial Chamber, The Prosecutor v. Gratien Kabiligi and Aloys Ntabakuze, Decision on
Motion by the Office of the Prosecutor for Orders for Protective Measures for Victims and Witnesses,
19 May 2000 (ICTR-97-34) ; Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision
on Request for Subpoena of Major General Yaache and Cooperation of the Republic of Ghana, 23
June 2004 (ICTR-98-41) ; Trial Chamber, The Prosecutor v. Aloys Simba, Decision on Defence
Request for Subpoenas, 4 May 2005 (ICTR-2001-76); Trial Chamber, The Prosecutor v. André
Rwamakuba, Decision on Confidential Ex Parte Motion for Subpoenas Directed to Defence
Witnesses, 20 January 2006 (ICTR-98-44C) ; Trial Chamber, The Prosecutor v. Edouard Karemera et
al., Order for the Registrar’s Submission on the Defence Motion for Order Concerning Unlawful
Disclosure of Confidential Ex Parte Defence Filing and for Stay of Proceedings, 1 February 2006
(ICTR-98-44) ; Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Defence
Motion For Order Requiring Notice of Ex Parte Filings and to Unseal a Prosecution Confidential
Motion, 30 May 2006 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Edouard Karemera et al.,
Interim Order on Defence Motion for Subpoena to Meet with Defence Witness NZ1, 31 May 2006
(ICTR-98-44)

I.C.T.Y.: Appeals Chamber, The Prosecutor v. Radislav Krsti¢, Decision on Application for
subpoenas, 1 July 2003 (IT-98-33) ; Appeals Chamber, The Prosecutor v. Sejér Halilovi¢, Decision on
Issuance of Subpoenas, 21 June 2004 (IT-01-48)

Introduction
1. The trial in this case started on 19 September 2005. Seven Prosecution witnesses have been
heard so far. Joseph Nzirorera now moves, pursuant to Article 28 of the Statute of the Tribunal and

Rule 54 of the Rules of Procedure and Evidence for the Chamber to issue a subpoena to prospective
Defence Witnesses NZ1, NZ2 and NZ3 to meet with his Counsel and to the State where they are
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located to cooperate in facilitating such meetings because the witnesses have refused to meet with his
Counsel on their own volition.'

2. The Prosecution objects to Joseph Nzirorera’s applications on the basis that all of the relevant
information concerning the merits has been filed ex parte. It requests that the motions be denied, or in
the alternative, that the Chamber order the disclosure of the ex parte information and allow the
Prosecution five days to further respond to the disclosed information.

3. To support his applications, Joseph Nzirorera filed ex parte annexures including the identifying
information of the prospective witnesses, an account of the facts to which the witnesses could testify
and that could be material to his defence, and documents showing the unwillingness of the witnesses
to meet with Nzirorera’s Counsel. The ex parte filing regarding Witness DNZ1 was however
inadvertently disclosed by the Registry to the Prosecution.” As a result of an additional Motion filed by
Nzirorera, the Chamber decided to deal with the ex parte character of the confidential annex and the
remedies sought by the Defence when it rules on the merits of the Defence motion regarding Defence
Witness NZ1.

4. Furthermore, on 31 May 2006, the Chamber considered that, due to the particular circumstances
of the case, the Registrar’s assistance was required to determine the willingness of Witness DNZ1 to
participate in this trial.* As a result, the Registrar submitted that

“no contact could be made directly with the witness as his Counsel has peremptorily asserted
that his client was unwilling to cooperate with the Tribunal”.?

Discussion
Ex Parte Filings of Defence Annexes

5. The Chamber is now ready to rule on the Prosecution’s request for disclosure of ex parte filings
and the Defence’s application for subpoena prospective witnesses.

6. Applications may be filed ex parte when they are necessary in the interests of justice, that is,
where the disclosure to the other party in the proceedings of the information conveyed by the
application would be likely to prejudice unfairly either the applicant or some person involved in or
related to that application.

7. Under the specific circumstances of the case, the Chamber considers that the disclosure of the
identity of prospective Defence Witness DNZ1 could have prejudiced unfairly Joseph Nzirorera since
it could have affected the right of the Accused to prepare his defence. This ex parte filing should
therefore not have been disclosed to the Prosecution. However, since, as discussed hereinafter, a
subpoena directed to prospective Witness DNZ1 is not warranted in the present case, the Chamber
does not find that the Accused suffered any prejudice and that any remedy is therefore needed.

' See: Joseph Nzirorera’s Ex Parte Motion For Order For Interview of Defence Witness NZ1 filed on 23 January 2006, and
Joseph Nzirorera’s Ex Parte Motion for Order for Interview of Defence Witnesses NZ2 and NZ3, filed on 13 March 2006.

% Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N°ICTR-98-44-T (“Karemera et al.”),
Order for the Registrar’s Submission on the Defence Motion for Order Concerning Unlawful Disclosure of Confidential Ex
Parte Defence Filing and for Stay of Proceedings (TC), 1 February 2006.

*T. 22 February 2006, p. 10.

* Karemera et al., Interim Order on Defence Motion for Subpoena to Meet with Defence Witness NZ1 (TC), 31 May 2006.

5 Karemera et al., Registrar’s Submission under Rule 33 (B) of the Rules on Chamber’s on Chamber’s Interim Order on
Defence Motion for Subpoena to Meet with Defence Witness NZ1, filed on 23 June 2006.

¢ Karemera et al., Decision on Defence Motion For Order Requiring Notice of Ex Parte Filings and to Unseal a Prosecution
Confidential Motion (TC), 30 May 2006.
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8. The situation regarding prospective witnesses DNZ2 and DNZ3 is different since they are
protected Prosecution witnesses in other proceedings before this Tribunal.” According to the relevant
protective orders which remain applicable even if these witnesses have already testified, the Defence
must give reasonable notice to the Prosecution of its intention to contact these witnesses.® The Defence
filing indicating the identifying information of prospective witnesses DNZ2 and DNZ3 should
therefore have been disclosed to the Prosecution. In light of the ruling below, the Chamber does not
consider that additional time is required for the Prosecution to file further reply to the Defence Motion.

Applications for Subpoena of Prospective Defence Witnesses

9. Rule 54 of the Rules permits the issuance of

“orders, summonses, subpoenas, warrants and transfer orders as may be necessary for the
purposes of an investigation or for the preparation or conduct of the trial”.

This Rule encompasses the Chamber’s power to require a prospective witness to attend at a
nominated place and time in order to be interviewed when the requesting party shows that (i) it has
made reasonable attempts to obtain the voluntary cooperation of the witness, (ii) the witness’
testimony can materially assist its case and (iii) the witness’ testimony must be necessary and
appropriate for the conduct and the fairness of the trial.’

10. According to this Tribunal’s jurisprudence, a subpoena order however is not to be issued
lightly. When deciding whether the applicant has met the evidentiary threshold, the Chamber
may also consider whether the information the applicant seeks to elicit through the use of
subpoena is obtainable through other means." The Appeals Chamber furthermore held that that a
subpoena should be issued if “it is at least reasonably likely that an order would produce the
degree of cooperation needed for the defence to interview the witness.”"

11. In the present case, the Chamber is satisfied that the Defence has made reasonable attempts to
obtain the voluntary cooperation of prospective Witnesses DNZ1, DNZ2 and DNZ3.

12. The Chamber has carefully reviewed the nature and the scope of the information that could be
given by these witnesses. The Chamber is not convinced that the information that Witness DNZI
could provide according to Joseph Nzirorera could not be obtained through other means and is
therefore necessary for the conduct and the fairness of this trial. In addition, in light of the Registrar’s

7 According to Joseph Nzirorera’s application.

¥ See for DNZ2, Prosecutor v. Kabiligi and Ntabakuze, Case N°ICTR-97-34-1, Decision on Motion by the Office of the
Prosecutor for Orders for Protective Measures for Victims and Witnesses (TC), 19 May 2000:

[...] Written request, on reasonable notice to the Prosecution, to the Trial Chamber of a Judge thereof, to contact the Witness
or any relative of such person. At the direction of the Trial Chamber or a Judge thereof, and with the consent of such
Protected Person or the parents or guardian of such person if that person under the age of 18 years, to an interview by the
Defence, the Prosecution shall undertake the necessary arrangements to facilitate such contact.

For DNZ3, see: Prosecutor v. Ndindiliyimana et al., Order for Protective Measures for Witnesses (TC), 12 July 2001, (f):

[...] for all potential prosecution witnesses residing in Rwanda:

(f) the Accused of Defence Counsel make a written request to the Trial Chamber, on reasonable notice to the Prosecution, to
contact any of these witnesses whose identity is known to the Defence or any relative of such person. At the direction of the
Trial Chamber and with the consent of such person, or the parents or guardian of such person if that person under the age of
18 years, to an interview by the Defence, the Prosecution shall undertake the necessary arrangements to facilitate such
contact.

® Prosecutor v. Krstic, Case N°IT-98-33-A, Decision on Application for Subpoenas (AC), 1 July
2003, para. 10; Prosecutor v. Halilovic, Case N°IT-01-48-AR73, Decision on the Issuance of a Subpoena (AC), 21 June
2004; Prosecutor v. Bagosora et al., Case N°98-41-T, Decision on Request for Subpoena of Major General Yaache and
Cooperation of the Republic of Ghana.(TC), 23 June 2004; Prosecutor v. Simba, Case N°ICTR-01-76-T, Decision on the
Defence Request for Subpoenas (TC), 4 May 2005; Prosecutor v. André Rwamakuba, Case N° ICTR-98-44C-T, Decision on
Confidential Ex Parte Motion for Subpoenas Directed to Defence Witnesses (TC), 20 January 2006.

' Prosecutor v. Halilovic, Case N°IT-01-48-AR73, Decision on the Issuance of Subpoenas (AC),
21 June 2004, para. 6.

"Id. at para. 17.
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submissions that the witness is firmly unwilling to cooperate with the Tribunal,” it is unlikely that a
subpoena will produce the degree of cooperation needed for the Defence Counsel for Nzirorera to
interview this witness. There is therefore no ground for issuing a subpoena with respect to prospective
Witness DNZ1.

13. Joseph Nzirorera believes that Defence Witnesses DNZ2 and DNZ3 could provide rebuttal
evidence to some Prosecution evidence, because they were said to be present at a certain meeting
chaired by Nzirorera but they did not mention it in prior statements. Nzirorera submits that these
witnesses could confirm they never attended this meeting as alleged by a Prosecution witness.
According to the Accused, when the Defence is not fully aware of the nature and relevance of the
testimony of a prospective witness but has a reasonable belief that the witness can materially assist in
the preparation of its case, it is in the interests of justice to allow the Defence to meet the witness and
assess his testimony."”

14. In the Chamber’s view, the mere omission of a meeting in a statement does not necessarily
imply that these witnesses did not attend it. Furthermore, even if these witnesses confirm that they did
not attend this meeting, Nzirorera does not show how such evidence could materially assist in the
preparation of his case. At the utmost, it could provide foundation to impeach a Prosecution witness
but could not provide evidence that Nzirorera did not attend the meeting. The Chamber also notes that
other persons were said to be present at this meeting." Prospective Witnesses DNZ 2 and DNZ 3 are
therefore not the only potential source of information. Again, a subpoena should not be issued lightly
and must be balanced with the interests of justice. In light of the above-mentioned, the Chamber does
not find that a subpoena for prospective Witnesses DNZ 2 and DNZ 3 is warranted.

FOR THE ABOVE REASONS, THE CHAMBER

I. GRANTS in part the Prosecution’s application for disclosure of the ex parte annex to the
Defence Motion to subpoena DNZ2 and DNZ3, and accordingly

IT. ORDERS the Defence for Nzirorera to disclose to the Prosecution the identity of prospective
Defence Witnesses DNZ2 and DNZ3,
III. DENIES Joseph Nzirorera’s Motions in their entirety.

Arusha,12 July 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

'2 Karemera et al., Registrar’s Submission under Rule 33 (B) of the Rules on Chamber’s on Chamber’s Interim Order on
Defence Motion for Subpoena to Meet with Defence Witness NZ1, filed on 23 June 2006.

" The Defence relies on Prosecutor v. Bagosora et al., Case N°98-41-T, Decision on Request for Subpoena of Major General
Yaache and Cooperation of the Republic of Ghana.(TC), 23 June 2004.

'* See Exh. DNZ 86.
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Decision on Joseph Nzirorera’s Notice of Violation of Rule 68 and motion for
remedial measures
Rules 68 (A) of the Rules of Procedure and Evidence
12 July 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Positive and continuous
obligation of disclosure of the Prosecutor, No demonstration of the violation of the disclosure
obligation of the Prosecutor — Motion denied

International Instrument cited :
Rules of Procedure and Evidence, rules 68 and 68 (A)
International Cases cited :

[.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera et al., Oral Decision on Stay of
Proceedings, 16 February 2006 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Edouard Karemera
et al., Oral Decision on the Motion for Inspection of Non-Rule 68 Material, 9 March 2006 (ICTR-98-
44) ; Appeals Chamber, Eliézer Niyitegeka v. The Prosecutor, Decision on Request for Review, 30
June 2006 (ICTR-96-14)

Introduction

1. The proceedings in the instant case started on 19 September 2005. On 9 March 2006, the
Chamber delivered an Oral Decision on Joseph Nzirorera’s Motion for Inspection of Non-Rule 68
Material allowing the Accused to inspect some statements in the Prosecution’s possession provided by
Célestin Sezibera, Djuma Babizunturo, and Grégoire Niyimanzi.' After having reviewed these
statements, Joseph Nzirorera contends that they contradict the testimony of Prosecution Witness UB,
and consequently the Prosecutor’s original representations that the statements were not exculpatory
were incorrect. This application is for remedial measures as a result of the Prosecution’s breach of its
obligations to disclose exculpatory material under Rule 68 of the Rules of Procedure and Evidence.
The Prosecutor opposes the Motion.?

Discussion

2. The Chamber recalls that the Prosecutor has a positive and continuous obligation under Rule 68
(A) of the Rules to disclose, as soon as practicable, to the Defence any material which, in his actual
knowledge, may suggest the innocence or mitigate the guilt of the Accused or affect the credibility of
the Prosecutor’s evidence. If the Accused wishes to show that the Prosecutor is in breach of these
obligations, it must identify specifically the materials sought, present a prima facie showing of its
probable exculpatory nature, and prove the Prosecutor’s actual knowledge of the materials requested.*

' Karemera et al., Oral Decision on the Motion for Inspection of Non-Rule 68 Material (TC), 9 March 2006.

% Notice of Violation of Rule 68 and for Remedial Measures, filed on 13 March 2006; and Reply Brief: Notice of Violation of
Rule 68 and for Remedial Measures, filed on 16 March 2006; and Reply Brief: Notice of Violation of Rule 68 and for
Remedial Measures, filed on 16 March 2006.

* Prosecutor’s Response to Nzirorera’s Motion for Remedial Measures, filed on 15 March 2006.

* Karemera et al., Oral Decision on Stay of Proceedings (TC), 16 February 2006, p. 6.
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3. In his Motion, Joseph Nzirorera details the differences between the statements of Célestin
Sezibera, Grégoire Niyimanzi and the testimony of Witness UB. He mainly contends that in their
statements, Sezibera and Niyimanzi did not mention a meeting chaired by Nzirorera in April 1994,
while Witness UB testified that both Sezibera and Niyimanzi were present at that meeting.

4. The Chamber has reviewed the statements signed by Grégoire Niyiramanzi on 18 June 2003 and
by Célestin Sezibera on 9 November 2005. However, according to the jurisprudence of this Tribunal,
the mere omission of a reference to a meeting in a statement does not mean that these witnesses could
not have attended it or that this meeting could not have taken place.’

5. In the light of the foregoing, the Chamber concludes that Joseph Nzirorera has failed to
demonstrate a violation of Rule 68 (A) of the Rules by the Prosecutor in this respect. Consequently,
the Chamber finds it unnecessary to consider the remedial measures sought by Joseph Nzirorera.

For the above mentioned reasons, the Chamber

DENIES the Defence Motion in its entirety.

Arusha, 12 July 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

* Eliézer Niyitegeka v. The Prosecutor, Case N°ICTR-96-14-R, Decision on Request for Review (AC), 30 June 2006, para.
70.

148



kskosk

Decision Pursuant to Rule 72 (E) of the Rules of Procedure and Evidence on
Validity of the Prosecution Appeal Regarding the Pleading of Joint Criminal
Enterprise in a Count of Complicity in Genocide
14 July 2006 (ICTR-98-44-AR72.7)

(Original: English)
Appeals Chamber
Judges: Mehmet Giiney, Presiding Judge ; Liu Daqun ; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Pleading of Joint Criminal
Enterprise in a Count of Complicity in Genocide — Filing of written submissions ordered

International Instruments cited :

Practice Direction on the Lengths of Briefs and Motions on Appeal, para. (C) (2) (d) (1) ; Rules of
Procedure and Evidence, rules 72 (D), 72 (D) (iv) and 72 (E), ; Statute, art. 2,2 (3) (e) and 6

International Cases cited :

[.C.TR. : Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on Defence
Motions Challenging the Pleading of a Joint Criminal Enterprise in a Count of Complicity in Genocide
in the Amended Indictment, 18 May 2006 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Edouard
Karemera et al., Separate Opinion of Judge Short on Complicity in Genocide and Joint Criminal
Enterprise Theory, 23 May 2006 (ICTR-98-44) ; Trial Chamber, The Prosecutor v. Edouard Karemera
et al., Order of the Presiding Judge Assigning a Bench of Three Judges Pursuant to Rule 72 (E) of the
Rules of Procedure and Evidence, 1 June 2006 (ICTR-98-44)

1. This Bench of three Judges of the Appeals Chamber of the International Criminal Tribunal for
the Prosecution of Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible for
Genocide and Other Serious Violations Committed in the Territory of Neighbouring States, between 1
January and 31 December 1994 (“Bench” and “Tribunal”, respectively) is seized of the “Prosecutor’s
Motion for Determination that the Interlocutory Appeal as of Right May Proceed Immediately, For
Leave to File a Written Brief on the Merits of the Appeal, and for a Scheduling Order”, filed on 30
May 2006 (“Prosecution Motion”).

Discussion

2. This matter is before the Bench pursuant to Rule 72 (E) of the Rules of Procedure and Evidence
of the Tribunal (“Rules™)' in order to determine whether the appeal is capable of satisfying the criteria
under Rule 72 (D) which delimits the types of jurisdictional challenges which may proceed as of right.
Rule 72 (D) provides:

For purposes of paragraphs (A) (i) and (B) (i), a motion challenging jurisdiction refers
exclusively to a motion which challenges an indictment on the ground that it does not relate to:

(i) any of the persons indicated in Articles 1,5, 6 and 8 of the Statute;

" Order of the Presiding Judge Assigning a Bench of Three Judges Pursuant to Rule 72 (E) of the Rules of Procedure and
Evidence, 1 June 2006. Rule 72 (E) presently provides: “An appeal brought under paragraph (B) (i) may not be proceeded
with if a bench of three Judges of the Appeals Chamber, assigned by the presiding Judge of the Appeals Chamber, decides
that the appeal is not capable of satisfying the requirements of paragraph (D), in which case the appeal shall be dismissed.”
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(i1) the territories indicated in Articles 1, 7 and 8 of the Statute;
(iii) the period indicated in Articles 1, 7, and 8 of the Statute; or
(iv) any of the violations indicated in Articles 2, 3,4 and 6 of the Statute.

3. The Prosecution Motion challenges a Trial Chamber decision holding that the theory of joint
criminal enterprise cannot apply to a charge of complicity in genocide since complicity in genocide is
itself a mode of liability and not a crime.* The Prosecution submits that in so holding the Trial
Chamber erred in law since complicity in genocide, specified in Article 2 (3) (e) of the Statute, is a
crime and not just a mode of liability.’ In addition, the Prosecution requests leave to file written briefs
in conformity with the requirements of paragraph C (2) (d) (1) of the Practice Direction on the Lengths
of Briefs and Motions on Appeal (“Practice Direction”) and for a scheduling order.*

4. Mr. Nzirorera does not oppose the Prosecution Motion.” He requests that the translation
requirements of Mr. Karemera and Mr. Ngirumpatse be taken into account in making the scheduling
order.®* Mr. Karemera and Mr. Ngirumpatse have not filed a response.” The Prosecution has not filed a

reply.

5. Having considered the parties’ submissions, the Bench finds that this appeal involves a question
of jurisdiction within the meaning of Rule 72 (D) (iv) of the Rules as it relates to the violations
indicated in Articles 2 and 6 of the Statute and that, as such, it satisfies the requirements to proceed as
of right. In light of this conclusion, the Bench authorizes the parties to file written submissions
pursuant to paragraph C (2) (d) (1) of the Practice Direction. In setting out a scheduling order for this
appeal, the Bench is mindful that in order to be able to present a full answer, Mr. Karemera and Mr.
Ngirumpatse need French translations of the Prosecution’s appeal brief.?

Disposition

6. For the foregoing reasons, the Prosecution Motion, Judge Schomburg dissenting, is
GRANTED. The Prosecution is DIRECTED to file its brief no later than 28 July 2006. The Registry is
DIRECTED to provide to Mr. Karemera and Mr. Ngirumpatse and their counsel, on an urgent basis,
French translations of the Prosecution’s brief and the present decision. Mr. Karemera, Mr.
Ngirumpatse, and Mr. Nzirorera may file their responses within ten days from the date on which the
French translation of the last of these documents is served on them respectively. The Prosecution may
reply to any response within four days. The Registry is also DIRECTED to inform the Appeals
Chamber of the date on which the translated documents are served on the parties.

Judge Shomburg appends his dissenting opinion*.

Done in English and French, the English version being authoritative.

Done this 14" day of July 2006, At The Hague, The Netherlands.

2 The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-T, Decision on Defence Motions Challenging the
Pleading of a Joint Criminal Enterprise in a Count of Complicity in Genocide in the Amended Indictment, 18 May 2006; The
Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-T, Separate Opinion of Judge Short on Complicity in Genocide
and Joint Criminal Enterprise Theory, 23 May 2006.

* Prosecution Motion, paras. 2, 6, 12-13.

* Prosecution Motion, paras. 14-18.

% Joseph Nzirorera’s Response to Prosecution Request to Appeal as of Right, 31 May 2006, para. 2 (“Nzirorera Response”).

® Nzirorera Response, para. 3.

" The Appeals Chamber delayed consideration of this decision, based on requests by Mr. Karemera and Mr. Ngirumpatse, to
allow for translation of the Prosecution Motion and other related materials. See Decision on Request for Extension of Time, 9
June 2006, paras. 3, 4 (“Decision on Request for Extension of Time”).

8 Mr. Karemera and Mr. Ngirumpatse work in French, and not in English, which the Appeals Chamber has already found to
be good cause for a reasonable extension of time. See Decision on Request for Extension of Time, para. 3.
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[Signed] : Mehmet Giiney

kskosk

Scheduling Order
Rule 54 of the Rules of Procedure and Evidence
17 July 2006 (ICTR-98-44-T)

(Original : English)
Trial Chamber II1

Judge : Dennis C. M. Byron, Presiding Judge sitting pursuant to Rule 54 of the Rules of Procedure
and Evidence

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Schedule

1. The trial in this case started on 19 September 2005. On 9 November 2005, the Chamber ruled on
the Prosecution’s motion for judicial notice of facts of common knowledge and adjudicated facts.'
Following the Prosecutor’s successful interlocutory appeal of this Decision, the Appeals Chamber
remanded the matter to this Chamber for further consideration of Facts 1-30, 33-74 and 79-152 listed
under Annex B of the Prosecution’s Interlocutory Appeal, in manner consistent with the Appeals
Chamber’s Decision.?

2. During the third trial session held between 15 May and 10 July 2006, the parties expressed their
intention to file further submissions as a result of this Appeals Chamber’s ruling.

3. In order to ensure a prompt management of this issue, in the interests of justice and considering
the views expressed by the parties, a scheduling order for filing these submissions is necessary.

ACCORDINGLY, THE CHAMBER ORDERS that
I. The Defence for each Accused shall file any submission no later than 28 August 2006 ;
II. The Prosecution shall file any response thereto no later than 11 September 2006 ;

III. The Defence for each Accused shall file any reply to the Prosecution’s Response no later
than 25 September 2006.

Arusha, 17 July 2006, done in English.

[Signed] : Dennis C. M. Byron ; Emile Francis Short ; Gberdao Gustave Kam

* The dissenting opinion was missing in the original document. See the French translation.

' Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case N° ICTR-98-44-R94 (“Karemera et al.
Case”), Decision on Prosecution Motion for Judicial Notice (TC), 9 November 2005.

% Prosecutor v. Karemera et al., Case N°ICTR-98-44AR73(C), Decision on Prosecutor’s Interlocutory Appeal of Decision on
Judicial Notice (AC), 16 June 2006.
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Order Assigning Judges to a Case Before the Appeals Chamber
14 August 2006 (ICTR-98-44-AR73(C))

(Original: English)

Appeals Chamber

Judge : Fausto Pocar, Presiding Judge

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Assignment of judges
International Instrument cited :

Statute, art. 11 (3) and 13 (4)

I, FAUSTO POCAR, Presiding Judge of the Appeals Chamber of the International Criminal
Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of Neighbouring
States Between 1 January and 31 December 1994 (“International Tribunal”),

NOTING the “Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice”
rendered by the Appeals Chamber on 16 June 2006;

NOTING the “Demande en reconsidération de la décision de la Chambre d’Appel en date du 16
juin 2006 suite a 1’appel interlocutoire du Procureur de la décision relative au constat judiciaire” filed
on 7 August 2006 by Counsel for Edouard Karemera;

CONSIDERING Articles 11 (3) and 13 (4) of the Statute of the International Tribunal;

CONSIDERING the composition of the Appeals Chamber of the International Criminal Tribunal
for the Former Yugoslavia as set out in document IT/245 issued on 12 May 2006;

HEREBY ORDER that the Bench in Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-
AR73(C) shall be composed as follows:

Judge Mohamed Shahabuddeen
Judge Mehmet Giiney

Judge Liu Daqun

Judge Theodor Meron

Judge Wolfgang Schomburg

Done in English and French, the English version being authoritative.

Done this 14™ day of August 2006, At The Hague, The Netherlands.

[Signed] : Fausto Pocar

kskosk

Order Assigning Judges to a Case Before the Appeals Chamber
24 August 2006 (ICTR-98-44-AR73(C))
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(Original: English)

Appeals Chamber

Judge : Fausto Pocar, Presiding Judge

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Assignment of judges
International Instrument cited :

Statute, art. 11 (3) and 13 (4)

I, FAUSTO POCAR, Presiding Judge of the Appeals Chamber of the International Criminal
Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of Neighbouring
States Between 1 January and 31 December 1994 (“International Tribunal”),

NOTING the “Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice”
rendered by the Appeals Chamber on 16 June 2006;

NOTING “Joseph Nzirorera’s Motion for Reconsideration and Modification of Judicial Notice
Decision” filed on 17 August 2006 by Counsel for Joseph Nzirorera;

CONSIDERING Articles 11 (3) and 13 (4) of the Statute of the International Tribunal;

CONSIDERING the composition of the Appeals Chamber of the International Criminal Tribunal
for the Former Yugoslavia as set out in document IT/245 issued on 12 May 2006;

HEREBY ORDER that the Bench in Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-
AR73(C), shall be composed as follows:

Judge Mohamed Shahabuddeen
Judge Mehmet Giiney

Judge Liu Daqun

Judge Theodor Meron

Judge Wolfgang Schomburg

Done in English and French, the English version being authoritative.

Done this 24™ day of August 2006, At The Hague, The Netherlands.

[Signed] : Fausto Pocar

kskosk

Decision on Prosecution Motion to Withdraw Appeal Regarding the Pleading
of Joint Criminal Enterprise in a Count of Complicity in Genocide
25 August 2006 (ICTR-98-44-AR73(C))

(Original: English)

Appeals Chamber
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Judges : Mehmet Giiney, Presiding Judge ; Mohamed Shahabuddeen ; Liu Daqun ; Theodor Meron
; Wolfgang Schomburg

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Appeals Chamber seized of an
interlocutory appeal filed by the Prosecution, against a decision of Trial Chamber III, A party may
withdraw an appeal or a particular ground of appeal by giving notice, No further justification required
— Appeal moot

International Cases cited :

[.C.T.R. : Appeals Chamber, The Prosecutor v. Laurent Semanza, Judgement, 20 May 2005 (ICTR-
97-20)

[.C.T.Y. : Appeals Chamber, The Prosecutor v. Vidoje Blagojevi¢ and Dragan Jokié¢, Decision on
Motion of Dragan Joki¢ for Leave to File Third Amended Notice of Appeal and Amended Appellate
Brief, 26 June 2006 (IT-02-60)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Serious Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of an interlocutory
appeal,' filed by the Prosecution, against a decision of Trial Chamber III.? In relation to this appeal, the
Appeals Chamber is also seized with a motion filed by the Prosecution to withdraw its appeal .’

Background

2. On 12 April 2006, the Appeals Chamber ordered the Trial Chamber to consider in the first
instance Joseph Nzirorera’s jurisdictional challenge to the pleading of joint criminal enterprise in a
count of complicity in genocide.* As a consequence, the Trial Chamber issued a decision on 18 May
2006 holding that the Prosecution could not pursue a count of complicity in genocide through the
theory of joint criminal enterprise because complicity in genocide was a mode of liability and not a
separate crime.’ The Prosecution then sought leave to appeal the Trial Chamber’s decision as of right.®

3. On 14 July 2006, a Bench of three judges of the Appeals Chamber, Judge Schomburg dissenting,
determined that the Prosecution’s appeal could proceed as of right and set forth a briefing schedule for
the parties.” The Prosecution has not yet filed its appeal brief. Instead, it now seeks leave to withdraw
the appeal.® The Prosecution submits that, “upon careful re-assessment of the situation”, it no longer

' See generally Decision Pursuant to Rule 72 (E) of the Rules of Procedure and Evidence on Validity of the Prosecution
Appeal Regarding the Pleading of Joint Criminal Enterprise in a Count of Complicity in Genocide, 14 July 2006 (“Decision
on Validity of Appeal”).

2 The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-T, Decision on Defence Motions Challenging the
Pleading of a Joint Criminal Enterprise in a Count of Complicity in Genocide in the Amended Indictment, 18 May 2006
(“Impugned Decision”). See also The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-T, Separate Opinion of
Judge Short on Complicity in Genocide and Joint Criminal Enterprise Theory, 23 May 2006.

* Prosecutor’s Motion to Withdraw Interlocutory Appeal Regarding the Pleading of Joint Criminal Enterprise in a Count of
Complicity in Genocide, 27 July 2006, para. 3 (“Prosecution Motion”). Mr. Nzirorera and Mr. Ngirumpatse do not oppose
this motion. See Joseph Nzirorera’s Response to Prosecution’s Motion to Withdraw Interlocutory Appeal, 28 July 2006;
Réponse de Mathieu Ngirumpatse a la Requéte du Procureur “sollicitant le retrait de son appel sur l’entreprise criminelle
commune en tant que complicité de génocide”,7 August 2006. Mr. Karemera has not filed a response.

* The Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-AR72.5, ICTR-98-44-AR72.6, Decision on Jurisdictional
Appeals: Joint Criminal Enterprise, 12 April 2006, para. 25 (c).

* Impugned Decision, paras. 2, 8.

% See Prosecutor’s Motion for Determination that the Interlocutory Appeal as of Right May Proceed Immediately, For Leave
to File a Written Brief on the Merits of the Appeal, and for a Scheduling Order, filed 30 May 2006.

" Decision on Validity of Appeal, paras. 5, 6.

# Prosecution Motion, paras. 1, 19.
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views this appeal as necessary in the circumstances of this case.” Though it still maintains its legal
position that complicity in genocide is a separate crime, the Prosecution states that considerations of
judicial economy do not justify pursuing the present appeal.'

Disposition
4. In the view of the Appeals Chamber, a party may withdraw an appeal or a particular ground of
appeal simply by giving notice and need not necessarily provide any further justification." While it
would have been preferable for the Prosecution to carefully assess its position prior to filing the
appeal, the Appeals Chamber sees no reason to require it to pursue an appeal it no longer finds
necessary in the context of this case. For the foregoing reasons, the Appeals Chamber GRANTS the
Prosecution’s motion to withdraw its appeal and DECLARES the appeal moot.

Done in English and French, the English version being authoritative.

Done this 25" day of August 2006, At The Hague, The Netherlands.

[Signed] : Mehmet Giiney

? Prosecution Motion, paras. 7-9.

' Prosecution Motion, paras. 9, 14.

" See, e.g., Laurent Semanza v. The Prosecutor, Case N°ICTR-97-20-A, Judgement, 20 May 2005, para. 348; The
Prosecutor v. Vidoje Blagojevi¢ and Dragan Joki¢ Case N°IT-02-60-A, Decision on Motion of Dragan Joki¢ for Leave to
File Third Amended Notice of Appeal and Amended Appellate Brief, 26 June 2006, para. 13. See also Practice Direction on
Withdrawal of Pleadings of 24 April 2001.
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Order Assigning Judges to a Case Before the Appeals Chamber
31 August 2006 (ICTR-98-44-AR73(C))

(Original: English)

Appeals Chamber

Judge : Fausto Pocar, Presiding Judge

Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera — Assignment of judges

International Instrument cited :

Statute, art. 11 (3) and 13 (4)

I, FAUSTO POCAR, Presiding Judge of the Appeals Chamber of the International Criminal
Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of Neighbouring

States Between 1 January and 31 December 1994 (“International Tribunal”),

NOTING the “Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice”
rendered by the Appeals Chamber on 16 June 2006;

NOTING the “Demande de Mathieu Ngirumpatse en reconsidération de la Décision de la Chambre
d’Appel en date du 16 juin 2006 suite a 1’appel interlocutoire du Procureur de la décision relative au
constat judiciaire” filed by Counsel for Mathieu Ngirumpatse on 29 August 2006;

CONSIDERING Articles 11 (3) and 13 (4) of the Statute of the International Tribunal;

CONSIDERING the composition of the Appeals Chamber of the International Criminal Tribunal
for the Former Yugoslavia as set out in document IT/245 issued on 12 May 2006;

HEREBY ORDER that the Bench in Prosecutor v. Edouard Karemera et al., Case N°ICTR-98-44-
AR73(C), shall be composed as follows:

Judge Mohamed Shahabuddeen
Judge Mehmet Giiney

Judge Liu Daqun

Judge Theodor Meron

Judge Wolfgang Schomburg

Done in English and French, the English version being authoritative.

Done this 31" day of August 2006, At The Hague, The Netherlands.

[Signed] : Fausto Pocar

kskosk

156



Order for the Transfer of Prosecution Witnesses from Rwanda
Article 28 of the Statute of the Tribunal and Rule 90 bis of the Rules of Procedure
and Evidence
13 September 2006 (ICTR-98-44-T)

(Original: French)
Trial Chamber III
Judges : Dennis C. M. Byron, Presiding Judge ; Emile Francis Short ; Gberdao Gustave Kam

1. The trial in this case started on 19 September 2005. The fourth trial session is scheduled to start
on 23 October 2006. The Prosecutor now requests the Chamber, pursuant to Rule 90 bis of the Rules
of Procedure and Evidence, to order the temporary transfer of witnesses with the pseudonyms ALG,
HH, GK, GGK and GBU, who are currently detained or on provisional release in Rwanda, to the
United Nations Detention Facilities (UNDF) in Arusha (United-Republic of Tanzania), so that they
can testify in the present case during the next trial session.’

2. Rule 90 bis (A) of the Rules gives the Chamber power to make an order to transfer a detained
person to the Detention Unit of the Tribunal if his or her presence has been requested. Rule 90 bis (B)
stipulates the conditions that an applicant must satisfy before such an order can be made:

(i) The presence of the detained witness is not required for any criminal proceedings in progress
in the territory of the requested State during the period the witness is required by the Tribunal;

(i) Transfer of the witness does not extend the period of his detention as foreseen by the
requested State;

3. The Prosecution has exhibited a letter from the Rwandan Prosecutor General addressed to the
Rwandan Minister of Justice and a letter from the Rwandan Ministry of Justice confirming the
availability of Witnesses ALG, HH, GK and GGK to be transferred temporarily to Arusha during the
period 23 September to 21 December 2006.> The Chamber is satisfied that these witnesses are not
required for criminal proceedings in Rwanda during that time and that the witnesses’ presence at the
Tribunal will not extend the period of their detention in Rwanda.

4. According to the letter form the Rwandan Prosecutor General, Witness GBU is on provisional
release. Rule 90 bis cannot apply to him since he remains free in Rwanda subject to restrictions to his
freedom of movement. His presence is nonetheless requested to allow him to give evidence during the
next trial session. The Chamber is of the view that this witness should temporarily be transferred to
Arusha with the cooperation of the Rwandan authorities in accordance with 