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VI. Eindings

1. I agree with the findings in the Judgemesgarding the acquittal of the Accused on
certain counts, but | beg to differ with the fingain the majority opinion (hereinafter
“the majority”) that there is insufficient evidenoéthe involvement of the Accused as an
accomplice in the crimes committed against Tutglians in connection with the
activities at Trafipro roadblock in Mabanzammunégpara. 4.14 of the Indictment), and
in the massacres committed against thousands ef divilians in Kibuye, of whom

nearly 1000 to 1500 were natives of Mabanza, asiéesto by the Accusefl]

(paras. 4.21 to 4.28 and 4.31 of the Indictment).

2. With respect to the activities carried outhat Trafipro roadblock, | find that it has
been proved that the Accused had full respongjiliit the operation of the roadblock
right from the time it was set up, that he haddhty and power to control the operation
thereof and possibly to have the said activitissaltinued. While | concur with the
finding that the evidence tendered does not sugphniding that the roadblock was set
up for criminal purposes, | am satisfied with tivédence adduced to show that the
Accused had sufficient reason to know that theestrg system instituted at the
roadblock entailed possible risks for the Tutsili@m population. Consequently, | am of
the view that the Accused’s responsibility musebsessed on the basis of negligence on
his part with regard to the setting up and runmhthe roadblock. | find that such

willful negligence renders him an accomplice to ¢henes against humanity committed
through the killing of Judith and Bigirimana.

3.  With respect to the attacks on and massdcratei civilians at Gatwaro stadium,
Kibuye, | am satisfied that there is sufficientaamce to establish the presence of the
Accused at the stadium on several occasions beth#and 18 April 1994, before and
during the attack. This stands in contrast to #iséirnony of the Accused who denied
having gone to Kibuye during the period from 9 80April 1994. Consequently, it is my
view that, by such presence and given that he wadfizial, the Accused, who had a
well-established reputation in Kibuye after a Balymandate @ourgmestreaided and
abetted the commission of crimes against humaakie(mination and other inhumane
acts), and thereby incurred responsibility as aomplice to the genocide perpetrated at
Gatwaro Stadium, by providing moral support todksailants.



I.  Preliminary comments on some points of law

4. For each of the above-mentioned counts,gears, from the evidence presented at
trial in support of the Prosecutor’s allegatiommgttthe Accused is liable under

Article 6(1), not so much because of his directipgration as a principal or co-
perpetrator, as by reason of his contribution imes committed by others, as an
accomplice.

A. Violation of the principle of due diligence, o culpable negligence

5. In my opinion, it has been proved that theused was negligent by setting up an
intrinsically dangerous system, to wit, the Tradipoadblock. It is appropriate to discuss
the extent of such negligence in light of a dutpe, reflected by the continuing duty of
the Accused from the erection of the roadblockh®drganization of its operation. The
Accused failed to provide the control system witblssafeguards and guarantees against
any form of recklessness (See the notiordoddis eventualign Civil Law and
"recklessness" in Common Ld®j), as dictated by his public and administrative
prerogatives. | therefore find that the criminabllity of the Accused arises out of
negligence for deliberately failing to addressribks associated with the erection of a
roadblock in the prevailing context of the periodtlar consideration.

6. Although the Prosecutor did not specificaltidress this particular kind of
responsibility at trial, | am of the opinion thabgs negligence may be considered to be
one of the numerous forms of individual criminapensibility provided for by

Article 6(1) of the Statute of the Tribunal.

7. The principle of criminal negligence by whi@h accused may incur responsibility
for crimes committed by others was applied inBleskicJudgement, after the Trial
Chamber of the International Criminal Tribunal fbe Former Yugoslavia (ICTY) held
that General Blaskic used forces under his comthoth he knew, at least in part, were
difficult to control, and that having issued ord&scertain acts, he could reasonably
have foreseen that the said acts would lead todhemission of crimeg3]

8. The above principle on the various groundsagsigning individual criminal
responsibility was illustrated iRrosecutor v. Tadiowhere the Trial Chamber of ICTY
affirmed that:

“(..) aiding and abetting includes all acts of asmice by words or acts that lend encouragemestpgort,
as long as the requisite intent is present. Utldeitheory, presence alone is not sufficient i ian
ignorant or an unwilling presence. However, if fliesence can be shown or inferred, by circumstiamti
other evidence, to be knowing and to have a daedtsubstantial effect on the commission of tlegl
act, then it is sufficient on which to base a firglof participation and assign the criminal culfigbihat
accompanies it.[4]

9. The ICTY Chamber affirmed further, after ewing the relevant case-law, that
actual physical presence at the time the crimernsmgitted is not necessary, since an
accused can be considered to have participatdskiodmmission of a crime, on the basis



of the precedent set by the Nirnberg war crimesstrif he is to be found to be
“concerned with the killing”. In the same cases #ppeals Chamber recalled that the
Statute of the Tribunal did not limit its jurisdi@b to the prosecution of persons who
allegedly participated directly in crimes or whio some other way, personally aided or
abetted their commission. The Chamber pointedhattit is apparent from the wording
of Article 7(1) of the Statute and the provisiottisg forth the crimes over which the
Tribunal has jurisdiction that such responsibifiy serious violations of international
humanitarian law is not simply limited to those wdiually carry out thactus reusof
the crimes enumerated, but also extends to otlfemasrs, including those who order
them to do so or are accomplices thefBto.

10. Thus, it was pointed out in tAgayeswudgement thahens rear the criminal
intent of the perpetrator of a crime may be inftiven of “negligence that is so serious as
to be tantamount to acquiescendé]’

11. In French criminal law, the general primeipn complicity presupposes the
performance of an affirmative act, and excludegriori, complicity by failure to act.
However, case-law provides a broader notion of dmitypwhich could allow for the
existence ofctus reur mens reaon condition that mere preseri@é or omission is
construed as assistance, moral support or encaueagelt is no longer a question of
mere failure to act, but of accomplice liabilitBuch was the case of an officer who did a
round, thus allowing a colleague to steal one efdbjects over which he had a duty to
watch.[8] Belgian case-law makes a distinction between dedile failure to act and a
form of "abstention dans l'actidrwhere, in the performance of a duty, willful faié to
take the necessary steps to prevent harm is eqteagedaffirmative act of
participation[9]

12.  In Common Law, the exception to the priteiphereby no criminal responsibility
shall arise from an omission has been developsddnessive cases in relation to the
notion of duty to act. The assessment of a dutsacé or due diligence in the context of
criminal responsibility was considered by the Hookkords (criminal section of the
Appeal Chamber) iRRegina v. Adomak@10] where a qualified medical employee was
charged with homicide for failure to act. In thase, Lord Mackay stated as follows:

“....in my opinion the ordinary principles of the laf negligence apply to ascertain whether or het t
Defendant has been in breach of a duty of carerttsmhe victim who has died. If such breach ofydsit
established the next question is whether thedddr of duty caused the death of the victim. Jftlse jury
must go on to consider whether that breach of diabuld be characterized as gross negligence and
therefore is a crime. This will depend on the agiwss of the breach of duty committed by the Difen
in all the circumstances which the Defendant wasqd when it occurred.”

13. The above case highlights the criteriguine must consider in ascertaining
whether or not there is a breach of duty which imayegarded as gross negligence, and
thus be considered a crime.

14. Inthe instant case, | deem it appropt@t@ssess the status and functions of the
Accused which define the nature and extent of higed under Rwandan Law.



Prosecution Expert Witness, André Guichaoua, refeto the Law of 23 November 1963
on communal organizatiofi.1] which was in force in Rwanda at the time of thergs.
That Law provides that tHgourgmestreis the representative of the central authority in
thecommuneand the embodiment of communal authority (Artieeof the Law). As a
representative of the executive power, Boeirgmestras responsible for the enforcement
of laws and regulations (Article 57 of the Law)drinistration of theeommunas under
the direct authority of thBourgmestrgArticle 60 of the Law) who, in particular, hasth
power to recruit, suspend and dismiss commundl afir consultation with theonsell
communalcommunal council) (Article 93 of the Law). Suobwer also extends to
communal police officers, over whom tBeurgmestrénas sole authority, except in
exceptional circumstances (Article 104 of the Lawjticle 109 of the Law defines the
functions of communal police officers placed untther authority of th&ourgmestreand,

in particular, the duty imposed on tBeurgmestrego contribute to maintaining or
restoring law and order, to order the arrest afltfemakers or offenders and to bring
them before the competent authorities.

15. The decision by the Accused to set updhadllock, on the one hand, and to have
it manned by civilians, on the other hand, entaisny mind, various types of criminal
responsibility. Besides the responsibility incdrfer setting up the roadblock itself, the
Accused should have known that, under such ciramess as recounted by the
witnesses, continuing that activity would entasks, especially considering the conduct
of the untrained civilians who were posted thdfence, the culpable negligence
connected with the setting up of the roadblock bexocontinued and aggravated if the
Accused knows or has reason to know that crimes w@mmitted after it was set up. In
that case, the phrase “he knew or has reason tw”kised as a condition for assigning
superior responsibility under Article 6(3) of thefsite, could be useful in assessing the
continuous nature of that crime. Such knowledgelmaascertained from direct evidence
or by inference. IMleksovskithe Trial Chamber of ICTY laid down certain inidic

“This means that the more physically distant thegtssion of the acts was, the more difficult ithaié, in
the absence of other indicia, to establish thasthgerior had knowledge of them. Conversely, the
commission of a crime in the immediate proximitytleé place where the superior ordinarily carriethos
duties would suffice to establish a significantiangin that he had knowledge of the crinagfortiori, if the
crimes were repeatedly committed” (Emphasis add&d).

16.  Within the context of the operation of Trafipro roadblock, the Prosecution
alleged that the Accused incurred responsibilitydgson of his position as the
hierarchical superior of the persons manning tlaellbtock. However, | note that in the
Kordic and Cerkedudgement, the ICTY Chamber pointed out that tsindtion
between liability under Article 7(1), on the oranld, and under Article 7(3) on the other
hand, (equivalent to Articles 6(1) and 6(3) of 8tatute of ICTR), depends on the
evidence presented. In the instant case, ifupersor was not simply informed that his
subordinates had committed crimes, but, in theas@iof his powers, he had otherwise
aided or abetted in any manner whatsoever the maega or execution of those crimes,
“(...) the type of criminal responsibility incurreday be better characterised by

Article 7(1). Where the omissions of an accused position of superior authority
contribute (for instance by encouraging the pegtet) to the commission of a crime by



a subordinate, the conduct of the superior maytitatesa basis for liability under
Article 7 (1).113] It is my opinion, in light of the evidence proddde the instant case,
that the type of criminal responsibility incurreg the Accused is better defined under
Article 6(1) of the Statute because the ingrediémtsiccomplice liability have, to my
mind, been established.

B. Presence of a respected authority at the sceakthe crime - form of complicity
by encouragement.

17.  This form of indirect participation in tkemes alleged in the Indictment raises
some questions as to the assessment of the redunkibetween the presence of the
Accused and the crimes, which assessment, toltegenardly been considered by the
courts, but which, in my opinion, must be appliedie events that occurred at Gatwaro
stadium.

18. In Common Law, the laid down principlehstt mere presence of a person at the
scene of the crime is not sufficient to entail ¢risninal responsibility. However, in
Regina v. Coneyhe High Court (Divisional Court of the Queen’snBh)[14] found that
the presence of a spectator at an unlawful prigiettonstituted a sign of encouragement
by the accused persons who were among the crospeatators, even though they did
not directly participate in the crime, or verba#iycourage it. The Court, accordingly,
held that, even if presence in itself was not sidfit, it was evidence of aiding and
abetting because, without these spectators, theuévihave been no incitement to fight.
In that case, Judge Hawkifi5] made the following statement, which became a teadi
opinion in Common Law jurisdictions :

“In my opinion, to constitute an aider and abetimme active steps must be taken by word, or acttith,
the intent to instigate the principal, or princgagEncouragement does not of necessity amoundiagai
and abetting, it may be intentional or unintentippaman may unwittingly encourage another in fachis
presence, by misinterpreted words, or gesturdsy ais silence, or non-interference, or he may arexge
intentionally by expression, gestures, or actionsrided to signify approval. In the latter casaide and
abets, in the former he does not. It is no crimofiénce to stand by, a mere passive spectatocofree,
even of a murder. Non-interference to preventmeriis not itself a crime. But the fact that a para@s
voluntarily and purposefully present witnessing tbenmission of a crime, and offered no oppositmit,t
although he might reasonably be expected to prevant had the power so to do, or at least toesgphis
dissent, might, under some circumstances, affoggebevidence upon which a jury would be justified
finding that he wilfully encouraged and so aided abetted. But it would be purely a question fer jilry
whether he did so or not.”

19. In guiding the jury, Judge Hawkins undersddhe requirements for accomplice
liability: a person voluntarily present at the seeri the crime and, with full knowledge
of the facts, witnessed the commission of a crime@ffered no opposition to it,
although he might reasonably be expected to preydrgcause he had the power to do
S0, or at least the possibility to express hisppsaval in the face of the prevailing
events.

20. IntheBlaskicJudgement, the Trial Chamber stated as follows:



“The actus reusf aiding and abetting may be perpetrated througbnaission, provided this failure to act
had a decisive effect on the commission of the er@md that it was coupled with the requisitens realn
this respect, the mere presence at the crime sfenperson with superior authority, such as atanifi
commander, is a probative indication for deterngnivhether that person encouraged or supported the
perpetrators of the crime[16]

21. IntheAleksovskidudgement, the Trial Chamber stated that partiopaeed not

be manifested through physical assistance, butidmeiimoral support or encouragement
expressed in words, “or even by mere presencesditiy of the crime” if such presence
had a significant effect on the commission of thene and that the person present had
the requirednens rea[17] Moreover, thenens reanay be deduced from the
circumstances, and “the position of authority cibatgs one of the circumstances which
can be considered when establishing that the pexgainst whom the claim is directed
knew that his presence would be interpreted by#hrpetrators of the wrongful act as a
sign of support or encouragemerji.8]

22. IntheéSynagogueasg19] (mentioned in th&urundzijaJudgement20]) the
German Supreme Court found one of the accused @il crime against humanity for
providing moral support to those who perpetrateddtiminal acts. The Court pointed
out that although the Accused had not physicakgrapart in the devastation of the
synagogue with the others, nor planned or orddrdtisi occasional presence at the crime
scene, his status as a long-time respected mibfathie Nazi party and his knowledge of
the criminal enterprise, were deemed sufficientigy/Court to convict him. The Court
held, in respect of thactus reusthat his entire conduct constituted support and
encouragement in the commission of the crimes @viewas not shown that such
support covered each of the crimes committed bgrettRegarding the occasional
presence of the Accused, the Court held that stetepce could not be considered as a
form of curiosity shown by a person unconcernediaitite events taking place. With
respect to thenens reathe Court held that the Accused had in fact wdsthat the acts

be committed “as though they were his owals(eigene gewollt hatFinally, the Court
found that the Accused knew of the plan at leasthhaurs before the commission of the
crime.

23. InthéFurundzijacase, the Trial Chamber of ICTY took into accotlnet above
decision and found that an “approving spectator ®heeld in such respect by the other
perpetrators that his presence encourages themeimcbnduct, may be guilty of
complicity in a crime against humanity21] As regards the nature of assistance
provided by the accomplice, it held that it is netessary for the assistance to be
tangible or to be directly linked to the crime bgausal relationshi22] As to the effect
of such assistance, the Chamber tried to summemezease-law on the subject by stating
that “the assistance should have a substantiatteffethe commission of the crime”, but
that it could be in the form of moral suppd&3] When theactus reusf an omission
consists effectively in moral support having a sabtal effect on the commission of the
crime, the requisite and sufficiemens reas knowledge of the fact that the “acts” assist
the commission of the offence, and therefore retiteaccused an accompli¢24] In
theBlaskicJudgement, the Trial Chamber held that the acaomplust have, "as a



minimum, accepted that such assistance would lmssilgge and foreseeable consequence
of his conduct.[25]

24. In theAkayesuwudgement, the Trial Chamber found the Accusellygeficrimes
against humanity for aiding and encouraging ottemmit acts of sexual violence by,
inter alia, allowing that the said acts be committed wittiaekureau communakhile he
was present, and because he knew or had reagapuothat acts of sexual violence
were being committed. The Chamber found, on theegobints, that the Accused had
facilitated the commission of the crimes throughragoof encouragement in other acts of
sexual violence which, by virtue of his authorityent a clear signal of official tolerance,
without which these acts would not have taken pld@é]

25. | had to review the above case-law, whicbrisider relevant for the assessment of
the criminal responsibility of the Accused, who vpassent at Gatwaro stadium during
the period the refugees were held and massacresl the

C. Standards for the assessment of evidence

26. Issues regarding the assessment of tegah@ndence in the specific context of
the cases brought before this Tribunal have beesubject of progressive development
since theAkayesuwudgement, for the Tribunal is not bound by anyregach modeled on
national rules of evidence (Rule 89 of the RuleRmitedure and Evidence).

27. Regarding testimonial evidence with respethe events which occurred at
Gatwaro stadium, | hold the view that the majoapplied strict assessment standards
which were not related to the nature or reliabiliiyt to the quantity and accuracy, of the
information provided by witnesses whose credibiktyiot being questioned (cf. The
testimonies of Witness A, Witness AC and Witness Ghapter V.3 of the Judgement).

In fact, in assessing these testimonies, the ntgjapplied standards that have to do more
with precision required for issues of identificatiof a person hitherto unknown, rather
than for_recognitiorof a person already known to the witness. In¢hise, given that no
evidence was adduced tending to show that the sgasepresent at the stadium may have
been faced with a problem of mistaken identitypldithe opinion that the standard of
proof applied by the majority is erroneous. It seeémme that said standard is artificial
and far-fetched in the sense that, although itagiy up to the parties to examine the
witnesses during the trial in adversarial procegslithe Chamber is also allowed to put
any additional questions to the witnesses at aamesin the course of the trial, in order to
clarify or specify the issues raised, as providedri Article 85(B) of the Rules on the
presentation of evidenci7] In my opinion, the majority did not draw the appriate
conclusions from the oral evidence presented tabésh the presence of the Accused at
Gatwaro stadium between 13 and 18 April 1994.

28. Regarding the difficulty of most of the mésses to provide specific information, |
would like to recall precisely the requisite stamtia taking oral evidence, as expounded
in the Akayesuludgement:



“[...] Similar cultural constraints were evident imeiir difficulty to be specific as to dates, timdistances
and locations [...] The Chamber did not draw anyease conclusions regarding the credibility of
witnesses based only on their reticence and tireimitous responses to question28

29. Asto the assessment of the discrepanetggeln prior witness statements and
their testimonies before the Chamber, once agaontur with the stand taken in the
AkayesuJudgement :

“The Chamber noted that during the tri@lr a number of these witnesses, there appearee to
contradictions or inaccuracies between, on thehamel, the content of their testimonies under solemn
declaration to the Chamber, and on the other, Halier statements to the Prosecutor and the Befen
This alone is not a ground for believing that thmesses gave false testimony. Indeed, an oftéade
criticism of testimony is its fallibility. Sinctestimony is based mainly on memory and sight, twman
characteristics which often deceive the individtiaik criticism is to be expected [...] Moreover,
inaccuracies and contradictions between the satdreents and the testimony given before the Coart a
also the result of the time lapse between the tMemory over time naturally degenerates, henceiild/
be wrong and unjust for the Chamber to treat fédoggtss as being synonymous with giving false
testimony.T29] (Emphasis added)

30. Itherefore totally agree with the follogiassessment, made in that same
Judgement, of the impact of the peculiar circumstarand the widening time difference
on the testimonies :

“The Chamber is unable to exclude the possibiligt some or all of these witnesses did actuallfesuf
from post traumatic or extreme stress disordemd has therefore carefully perused the testimorfitisese
witnesses, those of the Prosecutor as well as thfdbe Defence, on the assumption that this might
possibly have been the case. Inconsistenciespretision in the testimonies, accordingly, havenbee
assessed in the light of this assumption, perdmatground and the atrocities they have experieaced
have been subjected t[B0]

31. Lastly, regarding thenus testis, nullus testminciple, the Chamber, in the
AkayesuJudgement, deliberately refused to apply it, stetihat “it can rule on the basis
of a single testimony provided such testimonyrisis opinion, relevant and
credible”.[31] The Appeals Chamber endorsed this stand ikblesovskcase when it
affirmed that “Similarly, the testimony of a singlétness on a material fact does not
require, as a matter of law, any corroborati¢82]

32. Inlight of the various standards for ass®gevidence discussed above, | have
drawn conclusions, different from those of the mgjpregarding the individual criminal
responsibility of the Accused with respect to the events referred to above.

II. Defence Arguments

33. Throughout the trial, the Defence argued the powers and duties of the
Accused, aBourgmestreyere to be vieweth concreto,n light of the circumstances
that prevailed at the time of the acts with whiehis©icharged. On the one hand, the
Defence submitted that the Accused, given his peigg and character as a moderate
man who had a great love of justice, set up a ggalrield for the people under threat,
by organising pacification meetings, issuing fadkenitity cards to the Tutsi and by even
meeting with theAbakigato dissuade them from pursuing the massacresoatidd. On



the other hand, the Defence asserted thaleHfactoauthority of the Accused over
Mabanzacommunéiad deteriorated following the breakdown of lawl ander and had
become extremely limited in the wake of the eveants] that consequently he could not
be held responsible for the atrocities and crinmgsroitted in Mabanzaommune
Therefore, the Accused could not be considerecceonaplice for failing to carry out his
administrative and legal duties under Rwandan natitaw, for, in the opinion of the
Defence, the affirmative acts of the Accused ferplkople of Mabanza do not allow for
establishing evidence of any criminal intent thatvd make him an accomplice who
aided and abetted the perpetration of any of times provided for in the Statute.

34. The Defence contends that the Accused weadygpowerless to stop or punish
criminal acts committed by a swarm of “invadersic{uding those who shared their
criminal intent), and that the only power he hdtiweas the authority and control he
could exercise over the communal police. However,Defence alleges that the
Accused had limitede jurecontrol over the communal police, and sufficidatfacto
control at certain moments. The Defence furthetexts that to have dealt with such
murderous intents shows the Accused's genuine gewnad unfailing determination to
continue defending his people.

35. The Defence underscored the “Accused’s gbadacter” to show that he lacked

the specific criminal intent to commit genocide t Yeis important to note in this regard
that the concept of “good character” borrowed fl@ammon Law only applies to proof

of the requisite criminal intent regarding the Ased's criminal responsibility as a
principal or co-perpetrator and is not applicablehe same manner, to the assessment of
accomplice criminal responsibility, which has difetmens reaequirements.

36. Itis worth noting that the Defence doesaumtest that, as a civilian authority of
Mabanzacommunegthe Accused had legal duties, as well as the ptovensure respect
for the law by all the citizens of htcommuneand the obligation to punish and prevent
crime in hiscommuneto the extent possible. Many of the Prosecudioth Defence
witnesses alike describe the Accused as a well-krigyure, for he had been in office for
fourteen years as head of t@mmunend, in the discharge of his duties, enjoyed
undoubted respect throughout teenmuneMoreover, in his official capacity as
Bourgmestrethe Accused had the obligation to take measwrethé protection of the
entire population of Mabanzmmune

37. 1 would like to add that the disciplinargasures provided for in case of failure by
the communal employees to comply with their oblmad are laid down in Chapter VIII
of the Presidential Order on the Status of CommQ@ifatials of

25 November 197533] which is pertinent in assessing the relationskigvben the
Accused and Célestin Semanza, Assidimirgmestreas presented by the majority
opinion in Chapter VIl of the Judgement. Article @the Order stipulates that the
“agents qui, d’apres des indices graves, sont pmé&siavoir commis une faute pouvant
étre sanctionnée par la disponibilité disciplinawa la révocation, peuvent, par mesure
d’ordre prise par le bourgmestre, étre suspendukedes fonctions jusqu’a la cléture de
l'instruction. Cette mesure entraine, pour I'agdhhterdiction d’exercer toute fonction



et le place dans une position d’attente pour unéopé maximum de 3 moigEmployees
who, in light of strong evidence, are alleged teeheommitted an offence punishable by
disciplinary suspension or dismissal may, by oaféhe bourgmestrebe suspended

from their duties pending completion of the invgation. Under this measure, the
employee shall be barred from performing any duias shall be kept in such a state for
a maximum period of three months].” With respedhi® performance evaluation of
communal staff, which was the responsibility of BaurgmestreChapter VI of the

Order also provides thébout agent qui a obtenu deux fois consécutivesdte
synthétique “Médiocre” est démis de ses foncti@msemployee who receives an overall
“Poor” [Médiocre] rating two consecutive times shall automaticallydismissed from

his duties,” (Article 24 of the Order). Yet, the Arsed never gave such rating to the
assistant bourgmesti@emanza, whom he accused before this Chamber of
insubordination and even fraud. | am of the opirtloat, under the law, the Accused had
the necessary means to take disciplinary actiomag8emanza, but deliberately failed
to use them (see Chapter Il, Section 6 of the Judgé. | am of the view that the
Accused deliberately described his working relaiop with Semanza as deplorable in a
bid to dissociate himself from the latter’s acti@msl show that he did not enjoy
sufficient support in the discharge of his duties.

38. Asregards the activities at Trafipro rdadhk, the Accused had the duty to take
action, by virtue of his powers to maintain law amder in thecommungwith a view to
ensuring control of the activities being carried there and, as an administrative
authority, the duty and power to supervise thdieins who were running a high-risk
system, considering the specific circumstancesaiieg in Rwanda during that period.

39.  With respect to the meeting of 25 April 49Bat followed the massacres in Gitesi
commune, particularly in Gatwaro stadium and atHbene St. Jean Complex, |
specifically asked the Accused whether he tookstegs to seek explanations from his
superiors concerning the maintenance, or ratheathethereof, of law and order in
Kibuye. | even asked the Accused whether, in lgftthe circumstances, he did not
consider tendering his resignation, expressin@tisage or even making a report to the
Prefet’ssuperior on the behaviour of tgendarmesvho participated in the massacres at
the stadium. The Accused answered :

“Your Honour, | share the opinion. But | thoughtwias up to the superior, my superiors to take the
initiative to follow-up on what happened in the fieure. That was not the first time that suchaities
had occurred, but not on that scale. On each antaiere were consents, and there were decisions t
investigate and follow-ufB4]

40. Nevertheless, the Accused failed to merdionmeasures said superiors may have
taken in that respect.

41. Regarding security in tkemmunel would like to note that the Accused
frequently made reference to attacks byAbakigaon thecommunen order to support
his claim that he was overwhelmed by hordes of ntroblable attackers and that he felt
personally threatened. However, in the Accusedisiaf correspondence with the



prefecture or even in the entries in his pers@&ll diary with respect to the dates of the
attacks, there is no mention of these “infamous3ugh ill-defined Abakiga On the

other hand, | note that theterahamweare mentioned in the diary, although their
presence in Mabanza was contested by the Accuderstated: “I told you that in
Mabanza there was no wing of ttikerahamwe...... Interahamwnilitia.” [36] Such is
also the case with the letter to fheefetdated 25 June 1994, in which the Accused
mentioned that he felt personally threatened bya#sailants from Rutsiro and Kavoye
but did not indicate that they wetdakiga[37]. Regarding the actual authority and
control that the Accused exercised overAlakiga | deem it worth recalling that
although the Accused did not state it, he in faatienit possible to preveAbakiga

attacks on a religious institution on several omrasbetween 16 and 18 April, as was
clearly testified to by Defence Withess RA. Witn&95 testified that when the assailants
arrived on 16 April 1994, a communal policemannveaed and shot in the air, causing
the attackers, to disperse. Witness RA testified ithhthe early hours of 17 April 1994,
she and others went to see the Accused at hieressdor advice on how best to protect
several Tutsi members of the institution who haossqguently decided to leave Mabanza.

42. It should be underscored, with respecdhéoAccused’s awareness of the inherent
risks involved in the activities at the roadbloekghe time, that this same Witness RA
testified that the Accused advised them againgtisgriheir colleagues to Kibuye due to
the danger on the road, and provided them witltoenrim the IGA building, in order to
hide them. Witness RA further testified that theedsed and others met with the
attackers on 18 April 1994 and pleaded with therstop the attacks. Withness RA
testified that he did not attend the said meetunghlad been informed later that the
assailants had agreed to suspend attacks onrkgtution, and that they never ever
returned there. | would like to compare this testipto that of the Accused to the effect
that he was overwhelmed when he had to ensurertiecgion of the refugees at the
communeffice, and that he felt personally threatenedhgysame attackers whom he
had decided to confront, although they were mangeroa 18 April 1994. Witness RA
further testified that the Accused assigned a vesteaind a communal policeman to
watch over them at Kabilizi: one to watch over Ruipera College and the other to watch
over witness RA’s locatiorj38]

43. In my opinion, this testimony proves thet Accused was in a position to exercise
his powers relating to the maintenance of law ame© and specifically to prevent the
Abakigafrom committing their atrocities, but chose, onnpaccasions, to exercise his
authority and control selectively, whereas suchewsrt of his duties and obligations.

lll.  Factual and legal findings relating to allegations in paragraph 4.14 of the
Indictment

A. Trafipro roadblock : Setting up, Staffing and Purpose,
44.  As regards the erection and running ofTitadipro roadblock, | am of the opinion

that the Accused failed in his duty to act and timesirred liability as an accomplice for
the crimes committed in the context of the operetiat this roadblock.



1. Setting up of roadblocks

45. The Accused testified that he had firsegieral instructions concerning the
erection of roadblocks, which were confirmed intimg on 3 June 1994, within a context
he described as one of “resumption of the wargroter to check infiltration by members
of the Rwandan Patriotic Front (RPF). In his vieaid oral instructions were given at
the end of April or beginning of May, after the amwomal council met pursuant to the
Prime Minister’s instructions of 27 April 19989]. The Accused further testified: “I
was implementing what instructions | had been iddnethe prime minister through the
préfet.”[40] In fact, the Accused stated as follows:

“l spoke with the communal council during - - besawve had talked about this during the meetingef t
communal council we determined the criteria foruément, and furthermore, | relayed the directites
all the conseillers, and it was during that meethrg we invited people who were supposed to man th
roadblock and we were telling them what their fiores would be [41]

46. However, the Accused also testified thatitistructions had been given after

13 April, “during the second half of the month gbl\.” [42] | note that, the exact date
on which the roadblock was erected remained vagweighout the testimony of the
Accused, despite the fact that questions were teglyaasked on this point.

47. Witness Z testified that on the evenind®fApril, he had gone to the
Bourgmestre’hiome to receive instructions relating to the eoeocdf the roadblock the
next day, in the company of a certain Rushimbatn®¢is Y, for his part, does not specify
the date on which the roadblock was set up. Raligetestified that the roadblock was
set up in the month of April, and that he himse#s not among the first people posted to
man the roadblock.

48. Explaining why the Trafipro roadblock wasaed at that particular location, the
Accused stated : “This was why the roadblock wasigelose to theureau communal
so that if need be we could call upon the policgkh@bureau communal So, it was the
official roadblock | had referred to, and this ieyit was set up there. It was a strategic
location”[43]. Hence, it should be noted that the locatiorhefTrafipro roadblock was
chosen by the Accused on the basis of the inteivefdcilities it offered, particularly,
assistance from the communal police posted abdineau communal

2. Instructions

49. The Accused was questioned on several imcsasn the nature and scope of the
instructions he had allegedly given prior to thed'station” and "certification” of

3 June 1994, by which he specified measures fopithger manning of the roadblocks
and for averting the ill-treatment or even killiafpassers-by. | note that the Accused
responded to questions put to him by the Chambeefieyring to the directives contained
in the Prime Minister’s circular letter dated 27rA3994, which was transmitted to the
Accused by th@réfeton 30 April 199444] In this correspondence, tReéfetalso
referred to the security meeting held in Kibuye2&nApril 1994 which was attended by
the Accused. Yet, it is essential to note thatRhime Minister’s circular letter contains



no specific information as to the functions anddwmt expected of those manning the
roadblock other than that “officially” recognizedadblocks could be set up to ensure
“that the enemies find no passageway to infiltratieat where it was possible, the
communal authorities could, in particular, be dssi®y the National Army, and finally,
that at the said roadblocks, “the citizens mustdjagainst taking it out on innocent

people”.[45]

50. In a second letter from tReefetdated 30 April 1994 still to the Accused, the
Préfetaddressed the specific issue of the organizatidrcantrol of roadblocks by
civilians who were to be trained by reservists gele by theBourgmestreand of the
need to organize information meetings for the pafah after the said recruitmei6]
Yet, the Accused never mentioned the above recomatiems concerning the training of
people posted to the roadblock, precisely to omgthieir functions, nor the information
meetings to ensure the safety of the populatioreMduestioned on this specific issue,
the Accused stated that there were "no reservidéabanza who were used to train in
the civil defence programmg47] But then, the erection of the roadblock could lmet
considered as a purely administrative task, pdatityy within the context of the time,
where the official purpose was to check infiltratiny the RPHnkotanyi,identified as
the enemy, but sometimes generally considered fubss.

51. 1 would like to recall that by virtue ofshiluties as the official in charge of
maintaining law and order and of ensuring secunityhecommungethe Accused had the
primary responsibility for the operation of the fipeo roadblock, before and after it
became "official". At the time the Trafipro roadbk was set up, the Accused assumed
responsibility for the initiative, as well as fdretinstructions, which he may or may not
have given in the month of April, concerning theardination of efforts. | hold the view
that it is irrelevant and certainly insufficient fine Accused to rely on vague instructions
transmitted to him by thBréfetonly at a later date to show the practical meaduees
allegedly took at that time.

52. I note that the evidence adduced suppditsimg that killings occurred at the

very location of the roadblocks or in connectiothathe activities at the three roadblocks
erected in MabanzecommungTrafipro, Gitikinini and Gacaca roadblocks).
Consequently, even if the Trafipro roadblock wasugefora priori legitimate security
reasons, itenodus operandias, through the willful negligence of the Accused in

full awareness of the foreseeable risks, left atrttercy of individuals, whether or not
selected by him, who had jointly participated imgnal acts against the Tutsi.

53. Furthermore, | would like to state thatheg time the circular letters of 3 June 1994
were published, by which those manning the roadbleere officially appointed and the
supervisory committee set up, massive attacks sg#ia Tutsi population had, in the
main, already occurred, and the risk of maltreatieging Tutsi civilians seeking refuge
had, in fact, reduced, either because most of thesalready been killed or because
those who had not escaped were in hiding.



54. It should also be noted that as regardsuthefficial” roadblocks in theommune
cited by many witnesses (Witnesses AA, AB, B, RAard ZD), the Accused merely
produced, as evidence of measures he took agha&tetcalcitrant” persons who
allegedly erected the said roadblocks, a lettexdia® July 1994, requesting two people
to “dismantle” the roadblock set up “on their ovmitintive”. [48] | would like to
emphasize that this letter was written barely tagsdbefore the Accused escaped, and
that as the official in charge of maintaining lamdaorder, as well as security, he could or
ought to have taken different measures that wemre pasitive and immediate, if he had
wanted to take prompt action to dismantle an "@ffiaoadblock, instead of writing a
letter to individuals who deliberately violated ammnal security rules and regulations,
and who were known to him.

3. Individuals assigned to man the roadblocks

55.  With regard to the persons actually mantiegTrafipro roadblock and in
reference to the letter of 3 June 1994, the Accts&tfied that the "attestation”
concerned the same people as those who manneakiti@ack right from the time it was
set up. He stated as follows :

"The TRAFIPRO roadblock was always manned by tipesgple. What we did was, to give them the
attestation because those who were passing abalélock would ask them who they were; you areragski
me for my identification, in what capacity. So iisthat point in time that we had been obligedite

them specific assignments and so that if theraeyspasser-by asking them who they were, they cshitnv
this official attestation. But it was always thgmmple who were at the roadblock, at this roadblécid
referring to what happened in the past, | told ftat when we started setting up the roadblocks wew
expecting what was happening in other communes| aad telling them that they should not behave in
the same manner49]

56. Since this "attestation" dates back toyeuhe, that is nearly two months after the
Trafipro roadblock was set up, it cannot, in itsb# used as evidence to show the
persons who at one time or another manned or sigperthe roadblock from the time it
was set up, or to show that it was always the gaeneons. Moreover, the Accused’s
claim is contradicted by the testimonies of sevetiitesses, including Witness Z and
Witness Y.

57. The majority found that the presence ofriéss Y from April until around

3 June 1994 (para. 914 of the Judgement) was uestext and further found that the
testimonies of Witnesses O, AA, Z and Y, suppolggrior withess statements, suggest
(para. 919 of the Judgement) that Witness Z andhiRum were regularly present at the
Trafipro roadblock. The majority concluded that e¥ieough it was not possible to
establish the exact dates when Z and Rushimbapresent at the Trafipro roadblock,
the Chamber found that they were at the roadblatk @onsiderable regularity. The
majority also took into account the close proxinafythe roadblock to thleureau
communaln assessing the Accused's awareness of theisitptra. 925 of the
Judgement). Hence, the majority does not hesitatericlude that it cannot accept the
Accused's contention that the "attestation” of 13eJ1994 gives a complete picture of the
persons who were regularly present at the roadbAdgle it was operational (para. 924
of the Judgement). However, | note that the mjaliew no other conclusion other than



stating that it could not accept that the Accused unaware of the fact that other
persons, besides the five who were appointed, present at the Trafipro roadblock on a
regular basis (para. 925 of the Judgement).

58. In his testimony, the Accused stated thatpeople stationed at the roadblock
enjoyed the trust of the communal council, becdleg had been selected by the said
council and that the commission appointed on 3 11994 verified that the persons
posted at the roadblock discharged their dutiepgrty and that no one was ill-
treated[50] The letter further states, for the informatiomw#mbers of the supervisory
commission, that no one was to appear at the roekilbithout the "certification”, which
suggests that there was a likelihood of that hajpgeor that it did happen, thus
confirming the testimonies of Y and Z, which madereference to the "attestations".
The Accused testified as follows :

“You see, | gave them assignments, and in thosgraments there was no mention made of how Tutsis
should be sought. My instructions were clear. Ansbnige people with whom | was working, there were
those who would go beyond what they were suppasead and we wanted to bring them back to order
[...]1do not think, that is not surprising if thei®one person amongst this team who made mistBke:s.
they knew that they could be punished. This is Wést up this verification commission so that ticeyld
direct and supervise these peop[&1]

59. The Accused testified that the persons iapgm were people who conducted
themselves properly and had his confidefg2] As regards the level of training and
background of said persons, the Accused answekk] these were exemplary
farmers”.[53] The Accused stated that he listened toctireseillers views and that the
level of training required for persons manning tb@dblock was “that they had
completed at least primary school or post-primatycation and so orf%4] The
Accused admitted that he had confidence in themwh tlzet he had selected people of
good moral standing in the village for the j&5]

60. Incidentally, he testified that he did aathorise Witness Z and Rushimba to man
the roadblock, although it was established that tixere regularly present at the Trafipro
roadblock. The presence of a number of people woafyy manning this roadblock
during that period would suggest that the Accusdddt exercise sufficient control over
the people manning the roadblock from at least& 11994, despite the fact that the
roadblock was close to both his office and hisdesce. Reacting to Witness Z’s
testimony that he received instructions to marrtiaelblock, the Accused testified that
Witness Z’s name was in the register of arrest avasrand summonses issued by the
courts[56] because he was a wanted person on 17 June [5994 note, however, that
the Accused gave no explanation for the arrestisfwitness and that this information
sheds no light on what Witness Z’s status and dutight have been.

61. The "attestation" of 3 June 1994 sent ttn#dés Y and four other persons
contained the following instruction : “During thbeexks your are required to conduct,
you are kindly requested not to ill-treat passersas some have already ddrfgs]
(emphasis added). The Accused stated in that regardThis was why there was a




five-man commission set up, responsible to verifhether or not passers-by had been
maltreated and whether the enemy has infiltratesligth this passageway39]

62. Itis my opinion that, in the specific cextt of April 1994, the Accused should
have ensured that all the necessary measures akexre tike the ones he formally took in
June 1994, for the proper and effective operatich® Trafipro roadblock even before it
was made "official". Specifically, the Accused hhd obligation to ensure that measures
were taken to limit, as far as possible, any maltment of the civilian population. It
appears, moreover, that a number of “unofficialidblocks, besides the one at Trafipro,
were allowed to operate during the month of Agibnsidering that the Accused had
authority over the persons assigned to man theébtoek], even though they were selected
in consultation with the communal council, he iredrfull responsibility for the setting
up and operation of the said roadblock by virtuaiefduties as the official responsible
for maintaining law, order and security.

63. When | reminded the Accused that Witnesgad spoken in detail about the key
role played by Rushimba in the killing of Juditrdathat Rushimba was apparently the
leader of those manning the Trafipro roadblockahgwered: “The names that | have are
the five whom | asked to appoint their leader thelwres. | don’t see the name of
Rushimba because you recall that during this pehede were people who were at the
roadblock like the Witness “Z” whom we referredaiod who was on this list[60] [NB.
French transcript states that witness Z was nothanlist “... n’est passur cette liste..."]
When asked whether Rushimba had been authorisetd &5 a leader, the Accused
answered, “If it was Cyakubwirwa, that maybe isdhe who was known as Rushimba,
maybe. Otherwise, | wouldn’t know very well. [...]dgle Cyakubwirwa,

Fidéle Cyakubwirwa, but here we have Fidele Kubwiend don’t know whether we are
dealing with the same persofgl1] In conclusion, whether or not Rushimba was the
nickname of one Kubwimana or one Kyakubwira, trstiteonies are consistent with the
fact that Rushimba held, at lea&t factg a position of authority or leadership over the
persons who manned the Trafipro roadblock frontithe it was set up in April 1994.
Hence, considering the proximity of the roadblozkite communal office and the fact
that theBourgmestravas responsible for its erection, the Accuseddook have been
unaware of the presence and role of Rushimba atnk¥d Z, and failed to provide
adequate supervision over a system that inherprglsented obvious risks.

64. Accordingly, | hold the opinion that byaldling these individuals to man and run
the roadblock for the entire period that it wasragienal, the Accused incurred liability
as an accomplice in the arrest and murder of thetato Tutsis who came to the
roadblock, or were taken there while it was opersl.

B. Purpose of the Trafipro roadblock

65. The majority has noted that neitherRnefet’sletter of 30 April 1994, nor even

the “attestation” or "certification” of 3 June 198dpport a finding that the roadblock was
established for criminal purposes, but that prégidke "certification” warned against the
ill-treatment of passers-by (para. 935 of the Jutz®). Yet, it had already been



established earlier that this letter that was aettte end of April only came "to make
official” a roadblock which had already been erdatarlier on the verbal instructions of
the Accused, which instructions the Accused wadblen® explain in detail, despite the
guestions put to him by the Chamber to that effdareover, the letters of June 1994
cannot serve as documentary evidence of due didegen the part of the Accused for the
period prior thereto, because they cover only pitie period during which the
roadblock was operational. Furthermore, as the ntyjooted, the actual conduct of
operations at the roadblock during this periodhesrevealing factor of its objective,
which is not necessarily reflected by the documgreaidence (para. 938 of the
Judgement).

66. Questioned on the meaning of the word "efieappearing in paragraph two of
the English version of the “attestation” dated Bel4994[62] the Accused answered :
“Enemy is mwanzi, mwanzi [...] Mwanzi is what we ugedlefine the enemy and it
means member of the RPEE3] With respect to the ethnic group of those who doul
pass through the Trafipro roadblock, without encranbe, the Accused testified that
they were passers-by who were in vehicles. [...]ethyic group.” The Accused further
testified : “Why not say that there were Tutsig thassed by this roadblock? | can give
you an example, the example of convoys that | was@ of by Deputy Musafiri. His
wife was Tutsi. There was also another Tutsi worhar].They were in a vehicle which
was filled with Tutsis and they passed by this dack. They arrived in Kibuye. |
remember meeting them there. And later on, theyt teeBaire, via Lake Kivu.[64]
However, | note that this fact is not corroborabgdvitnesses Y and Z who were
regularly present at the Trafipro roadblock.

67. Witness Z testified that during his reanent, he went to the home of the
Bourgmestrewhich was guarded by a policeman, to ask ab@utétails of the
assignment. The Accused specifically asked himaetrone Rushimba to set up the
roadblock very early the next morning, “becausedahemies are escapinggs] Witness

Z explained that thBourgmestraised the wordinyenziwhich, at that time, according to
the Witness, meant a Tutsi, or a member or a symgeatof the RPF. The instructions
given by theBourgmestravere that he should check the identification pajéanyone
passing through the roadblock, as well as vehialethe objective of seeking out the
enemy. When passing, tBeurgmestravould greet them and would ask about the work
and he would urge them di®6] The Witness testified that about one thousandlpeop
passed by everyday, but as regards the ethnimafghese people, he stated that “at that
time, they were Hutus because Tutsis could not pyas$ise roadblock, they were in
hiding.” [67] Apart from Judith and Bigirimana, he did not seg ather Tutsis[68] He
testified that policemen would pass by becausdétineau communakas not far from

the roadblock and that tlgendarmesvould also come there; in fact, at one point inetim
thegendarmegame into the region and occupied the buildinghgihg to the Chinese
and "they would always come by the roadblof&d]

68. Witness Y testified to having committedaan of genocide in 1994 by killing three
people, two of whom he knew were Tutsis. He exgldithat it was Rushimba Fidéle and
Saidi Rucanos who asked him to go and “man” thdblweck, “because they are the ones



who had been there earlier and they asked mertdhem there at the roadblock70]

As regards the instructions, he testified that, fmsnds who had come before me in this
job told me that we needed to check all the idgwritrds which had a photograph
inside.”[71] This statement means that Witness Y was not artienfirst group of
persons posted to man the roadblock. He also dfiad¢dhis duty was to check all the
identity cards which had a photograph inside asd #ie documents of vehicles. The
instruction was to “check whether the identity ceodhitained the photograph and, if there
were no photographs, to send the individual tdotlmeau commundl.[72] According to
this witness, the purpose of the roadblock waditjiat against the enemy[73] He

testified that he saw tHegourgmestreevery morning and evening when he was returning
home[74] because it was the main road. Asked about thepcesof Tutsis at the
roadblock, the Witness explained that “The Tutsighat time, didn’t want to be seen
because they were the ones who were being soy@hi"Witness Y testified that he did
not see any policemen at the Trafipro roadbl¢c¢&] but that there wergendarmesvho
would come there from the Chinese camp and sometihey would come in shiftf7]
which is consistent with the testimony of Witness Z

69. | note, furthermore, that Witness AB tastfthat the reason for mounting the
roadblocks was to identify the Tutsis and “whensiaitvere found, they were killed or if
you had a face that looked like a Tutsi's face, waue killed”.[78] Asked about the
killings which took place in Mabanzznmmunen April 1994, Witness Y stated that
“what was happening in the commune was seen byleedy. Everybody knew that
there were killings and | don’t see how Beurgmestravould be unaware of them when
he was there presenf7.9] Witness RA testified that on 17 April, when heeskhe
Bourgmestrdo assist some threatened Tutsis, the Accusedeatitrisn not to go to
Kibuye because there were roadblocks on the roddhet they would be killed if they
went[80] Moreover, Witness B testified that he personadly $wo people killed at two
different roadblocks, including Pastor Mugangahat Trafipro roadblock. Witness RJ
testified that at the roadblocks, the Hutus coudhgough whereas the Tutsi were
stopped. Witness AA testified to having seen altlouty bodies near the Trafipro
roadblock and thbureau communabefore the bodies were buried in mass graves.
Witness A testified that he saw people being kidéthe roadblock near Bagilishema’s
residence where he had seen policemen anidttihamwecontrolling this
roadblock[81]

70. It appears from the foregoing that therutdtons which were given by the
Accused when the Trafipro roadblock was being pewvere obviously inadequate and
came in too late to avert the risks of criminal@oct on the part of armed civilians, who
at that time were manning the roadblock, agairestliltsis, sometimes considered as the
RPFinkotanyienemy, within the context of the war at the timam satisfied that such
failure to exercise control gave rise to misconducthe part of those manning the
roadblock in question, since the Accused had theamsibility and the means to control
the operations at the Trafipro roadblock right frima time it was set up and throughout
the period it was operational.

C. The Accused's Complicity in the murders of Juih and Bigirimana



1. The murder of Judith

71. The Accused testified that he heard abaditl¥s death for the first time before
this Chamber and expressed surprise, as follows:

“I thought she died in Kibuye. It's here that | hdéahe was killed in Mabanza [...] during that peribdre
were a lot of deaths regrettably so, but regardimjth | thought she left with the others to Kibultevas
later that | heard she was killed in Mabanza byatttackers. It so happened that the deliquesckdbic
Mabanza and the Abakigas who arrived, it's possiide she died around that time but | was not
informed.[82]

72.  When asked whether Judith was well knowkabanza on account of the
charitable work she performed and whether her dibattefore made news, the Accused
answered as follows regarding Judith’s personality:

“l told you that Judith was a farmer and that hestband was a nurse. He wasn’t even an assistamtahed
what we call a -- is someone who had finished mary education and then through experience and
practice acquires experience to be able to tregtlpeSo the husband was not very well known. Maybe
was well known in his cellule where they lived andybe the sector but not throughout the commune not
in the whole commune and the medication that pelole referred to. Maybe this was medication
fraudulently acquired by the husband from the eeatrwhich he worked. And maybe she was helping her
neighbours with this medicine. It wasn’t somethivigich was recognised and officia[83]

73. In my opinion, by this assertion, the Aaiswho claimed that he did not know
Judith in person, tried to justify his not beingaaes of her death by using disparaging
terms and denigrating her role as a benefactdestidied to by one of her killers himself,
while at the same time alleging that she engagedasi fraudulent activities.

74. Witness Y testified that Judith had bedemafrom Gitikinini to the Trafipro
roadblock by Rushimba and that she was not askduefadentification papers because
even her neighbour knew her quite well and was awst she was Tuti4]

Describing where they had passed with Judith, ftreess explained that they had passed
three paces away from thereau communaHe added : “I didn’t observe who was in

the Secretary’s office but | did indeed seeBloergemestrén his office.”[85]. In his

prior written statement, Witness Y stated:

“When | mentioned in my admission that Bagilishenss a witness, | was responding to a question as to
whether anyone had seen us leading her to her dadthtating that Bagilishema saw us go by. [...] The
fact that the murder happened so close to Bagitist'® office leads me to believe that he definitelgw
about it. | can state that no inquiry was condudatettie case, at least neither of us, who committied
murder, was brought to bool856]

75. That Witness Y testified that those whoev@anning the roadblock did not even
take the trouble to ask Judith for her papers bex#iey knew she was Tutsi suggests
conclusively that the decision to kill her was lthea ethnic grounds, without the duty to
check papers in order to identify “the enemy” bezwgn complied with. This tempers
the testimony by the same witness to the effedt tharinciple, anyone whose papers
were in order, regardless of their ethnicity, coodds without incident. | note that the



conduct of the people manning the roadblock atithe, including Witness Y, shows on
the contrary, discrimination on ethnic grounds agapassers-by identified as Tutsis.

76. To the question as to whether the Accuaedtsem pass by with Judith, Witness
Y answered, “Indeed, he saw us, he saw[88]'Under cross-examination, Witness Y
asserted they had seen the Accused :

“The office had glass windows, | cannot therefooé state whether he saw us or not but we couldhsee
[...] Since we passed in front of him without speakia him | cannot tell you that he knew what we ever

going to do.[88]

77. Discussing the three crimes he committed994 and the fact that the Accused
had been informed of such crimes, Witness Y testifil believe he must have known

this because we did this while he was still th¢88]' Witness Y stated lastly, “We were
there, we were all there. These things happenddnititiscommuneHe was present in
thecommuneaand my reasoning or my understanding is that heawese.]90]

78. Witness Z testified that one Mutiganda caongee him one morning and said to
him that he had found dnyenziin a banana plantation. Witness Z immediately led
Judith to the roadblock and, along the way, he Rusthimba who took Judith by the
hand.[91] They passed by the communal office, with Rushieatch Witness Y holding
Judith and Witness Z behind them, 5 or 10 metrégbdehem [92] As they passed by
the communal office, after the other three peoplé ¢one by, thBourgmestre&eame out
and allegedly asked him “where he had found herylich Witness Z answered that he
had found her “somewhere there in a banana plantadind had told her that they were
going to “work on her”, to which the Accused alldgeanswered: “...that's fine, go
ahead.[93] Witness Z testified that when he reached Judhbise, Rushimba and
Witness Y had already killed Judith. He furthettifeesi that he thought that the Accused
came out of his office because “...he saw them pasebause they -- it is just -- we
passed by just the window of tBeurgmestreand the curtains were drawn open. So |
think he came out to find out what was happeningjthat was when we mef94]

79. The majority found that the only evidenoaaerning the Accused’s possible
involvement in the murder of Judith was given byWwss Z, who testified to having
discussed it with him in front of the communal offiimmediately after Judith and the
people who were escorting her had pass¢@3yypara. 959 of the Judgement). The
majority found further that if the allegation tlihe Accused had seen the two roadblock
attendants pass in front of his office with Juditid been proved, even if Judith was not
being held, that should have alerted the Accuséanuinent danger, given the specific
circumstances of the time (para. 962 of the Judgemeéiowever, relying on the
“contradictions” between Witness Z’s written stagts and his testimony, coupled with
its assessment of the witness’s allegations o&thest and murder of Bigirimana, the
majority found that those statements reinforceGhamber’s doubts as to the credibility
of the witness. The majority held, based on thdifigs made in light of its assessment
of the circumstances surrounding the killing ofiBrgana, as described by Witness Z,
that apart from the statements of the said witnegarding his involvement in the murder



of Judith, it cannot rely on other aspects of tlitm&ss’s testimony (para. 960 of the
Judgement).

80. The apparent contradiction noted by theonitgjin the account of the meeting
between Witness Z and tB®urgmestrerior to the murder of Judith is minor in my
estimation, and relates at most to the sequentteeafiords exchanged between the
Accused and Witness Z in front of the communalceffibut does not raise doubts as to
whether a meeting might have taken place. The ntygtated that no other witness
could corroborate such a meeting although, asitdpthe accounts of the events by
Witnesses Y and Z are not inconsisteet se but that the majority ruled out the
possibility that such a meeting ever happened basedle evidence of a witness that it
had already found unreliable in light of his tesiimg on the murder of Bigirimana
(para. 961 of the Judgement). Now, unlike the nitgjoram satisfied that Witness Z’'s
testimony regarding his meeting with tReurgmestras consistent with the evidence of
Witness Y who explained that he saw thatBloergmestravas in his office when they
passed by with Judith right in front of tbareau commungrior to killing her.

81. Itis also my opinion, that the mere faattwitnesses Y and Z knowingly passed
in front of the communal office and did not both@use an alternate route whereas they
had the intent to kill Judith conclusively showattthere prevailed at the time a culture
of impunity where the activities at the Trafipradilock were concerned. Witnesses Y
and Z likely did not have the sense that they vaetang in violation of any rule or
directives from the communal authorities, otherwisgy would certainly have chosen to
hide, and not taken the obvious and patent riskexdting theBourgmestrePlainly, they
did not expect to be questioned, reprimanded on puaished for the criminal conduct
they were about to engage in, whereas clearly twiged knew that such individuals
manned the Trafipro roadblock as he had met thenetbn a regular basis.

82. Moreover, Judith, a resident of Mabanzawkng that she certainly faced death at
the hands of the persons who were leading herrtbdrae, elected not to ask the
Bourgmestrdo intervene although the latter was in his offideen they passed by. The
Accused himself admitted that, given Witness Y’sdeuous intent, it would have been
inconceivable for him to dare pass in front of tbenmunal office with Witness Z, whom
he knew to be a delinquef®6]. He further testified that, if that had happenkdiith
would certainly have sought his assistance andttsaemed to him odd for someone
going past théureau communalnder the escort of killers not to ask him or skeurity
forces who were present at thereau commundbr assistancf7].

83. 1 find, unlike the Majority, that theressfficient reliable and credible evidence
that the Accused knew about Judith and the petgui&ihg her passing by, that he may
have spoken to Witness Z about it and that hedadeact to prevent the crime and
punish its perpetrators at that particular time€p865 of the Judgement).

84. Lastly, the fact that the murder was liketynmitted in April[98], or in any event
prior to the June written instructions on whichther of the two witnesses at the
roadblock testified, coupled with the fact thatlspersons, of whom at least one was



formally appointed by the Accused, failed to compith “directives” relating to the
operation of the roadblock, leads me to furtherstjoa whether there ever was such a
thing as “directives” regarding the safety of aasils crossing the roadblock. In my
opinion, this is a confirmation of the Accused’dfulinegligence in erecting the Trafipro
roadblock, negligence which became criminal asdmicued to operate the roadblock
prior to the directives of early June 1994.

2. The murder of Bigirimana

85. Regarding Bigirimana, Witness Y testifiedtt“he was in a vehicle, we made him
come down because he did not have any identityrpd[®#] One Semugeshi had said
he knew him and that he was an enemy of the coanilyspeaking to Witness Z “he
asked him to go and kill hinJ200] Witness Y further testified “he asked us to gd an
deal with him and that he was going to buy uséeajously, speaking

figuratively.” [101] They then left, armed with machetes and a ¢tukill him in a
small forest about 150 metres from theeau communal Witness Z landed the first
blow and Witness Y struck with the cl{d02] It should be noted that Witness Y
testified that he did not see the AccUd€ad] at the time of Bigirimana’s arrest, but not
that the Accused was not at the roadblock as hettidomajority (para. 944 of the
Judgement). Moreover, during the examination ah@8s Y, no questions were put to
him as to whether Bigirimana’s wife had been presad what role she might have
played during the arrest of her husband.

86. Witness Z testified that Bigirimana waspgted in his vehicle “as they usually
did”, that they searched “his clothing” for weap@mal that he himself allegedly
“discovered that he had two identity cards: onedatihg that he was a Hutu and the
other that he was a Tutdi04] which he characterized as a serious off¢h68] One
Semugeshi arrived claiming to know Bigirimana vessil as a Tutsi who worked with
thelnyenzi[106] Witness Z testified that there were a lot of peaglthe

roadblock[107] As to whether Witness Y had engaged in contrefafons alongside
him, Witness Z testified that he was at the roacklnd that they allegedly “encircled
the gentleman’s vehicle, the vehicle aboard whi@n€&ois Birgirimana wag.208]
Bigirimana’s wife, a Hutu woman, allegedly wentplead with theBourgmestrewho

was walking towards the roadblock to intervenetheBourgmestreallegedly told her it
was none of his business and that she should gtallnt the people manning the
roadblock. The Accused then allegedly went pastepding not to see thefiQ9] as he
headed towards his residerjg@0] Under cross-examination, Witness Z testified that
Bigirimana’s wife and th8ourgmestranet on the road to tHireau communadnd not
at the Trafipro roadblock and that he approache@turgmestréo show him
Bigirimana’s identity cards and give him some erpléons[111] They allegedly
detained Bigirimana until the evening when Witnés®ushimba and himself, allegedly
took Bigirimana to a bush and killed him with matgdsebecause he was an accomplice, a
Tutsi, and also because Semugeshi had given hira saoney[112]

87. The majority noted inconsistencies in #stimonies of Witness Y and Witness Z
who confessed to killing Bigirimana following hisrest at Trafipro roadblock and drew



some conclusions therefrom as to the credibilitf\Mithess Z (para. 961 of the
Judgement).

88.  After reviewing the details of this evestracounted by two people manning the
roadblock, who both confessed to committing geremoid Frangois Bigirimana, | am
unpersuaded that both accounts are irreconcilatulegeve rise to doubts as to the
credibility of Witness Z. Indeed, Witness Y téstil that Bigirimana had to climb out of
his vehicle because he had no identity papers Whiteess Z testified that he personally
found the two identity cards. Witness Z physigélhd them since he explained that he
went to show them to tHegourgmestravhile the latter was discussing with Bigirimana’s
wife. Therefore, it is not unlikely, given the tabat there were many of them at the
roadblock, that Witness Y thought that Bigirimana ot have any identity papers, since
they were in the possession of Witness Z. On therdand, the meeting between
Bigirimana’s wife and the Accused may not have lesygol at the specific time of arrest
nor at the exact location of the Trafipro roadblbcit a few yards from there, on the road
between théureau communand the roadblock and it is not unlikely that Végas Z

was the only person who witnessed the meeting $iadead in his possession
Bigirmana’s identity cards and had approache®inergmestreof his own accord to
show them to him. | wish to add that, Witness & wlot testify that the Accused was not
at the roadblock at the time of Bigirimana’s arrést only testified that he had not seen
him there[113]

D. Findings

89. After carefully reviewing the testimoniai@ence, | must respectfully disagree
with the majority finding that the Accused incuis eriminal responsibility for erecting
and controlling activities at the Trafipro roadttpewhere Tutsis were arrested or taken to
and then killed, in pursuance of a policy of disgriation on ethnic grounds that the
Accused allowed to prevail through willful failute act, whatever the motives of the
perpetrators of the crimes might otherwise havaebee

90. The majority holds that only the killingsJudith and Bigirimana can be ascribed
with certainty to activities at a roadblock in Malza (para. 1014 of the Judgement).
Consequently, the majority goes on to find thatélennot be the slightest causal link
between the fate suffered by civilian victims undech a system and the reckless
operation of the roadblock by the Accused (par211df the Judgement). | wish to
observe on this point that the number of victimthatroadblock is irrelevant to the issue
of assessing the gravity of the Accused’s negligen@recting and operating such a
roadblock, because Witnesses Z and Y, who weredéles regularly present at the
roadblock, testified that Tutsis did not use tospsough the roadblock at that time
(Witness Z explained that Tutsis who had passexutir the Trafipro roadblock and had
been arrested were Judith and Birigmdad)l] Such a limited number of Tutsis who
passed through the roadblock appears to me to be indicative of the fact that there
was not a large number of Tutsi civilian victimgla Trafipro roadblock, rather than
suggesting that the Accused operated the said lmadin a reasonable fashion.



91. Lastly, the majority addressed the conadithat may be relied on to show
criminal negligence on the part of the Accused blglimg that four elements must
necessarily be proved cumulatively (para. 101hefludgement) : (1) the murders of
Judith and Bigirimana were committed in the contebdctivities at the Trafipro
roadblock; (2) the Accused was responsible forojeration of the roadblock in his
capacity as the authority in charge of maintainawg and order in theommunéthe
majority also finds that the first two elements &proved); (3) the measures that the
Accused took to prevent any potential crimes atrdaelblock were woefully inadequate
in the circumstances at the time, such measuraadnbeen taken over a month after the
re-establishment of the Trafipro roadblock; (4§ thimes in question could have been
prevented or punished had the Accused exerciseditigence in his duty to control the
persons manning the roadblock, by ensuiimgy alia, that they were trained by
reservists, as suggested in Bréfet’'sletter and by initiating investigations into the
incidents mentioned in the Attestation of 3 Jun@419

92. The majority finds, in spite of there neirig proffered any such documentary
evidence prior to 3 June 1994 and in spite of #gue responses given by the Accused
when questioned as to the nature of directivesngiging the erection of the roadblock,
that it cannot be found that the Accused had shoeghligence in operating the roadblock
because the Accused somewhat exeraigefhctocontrol over the roadblock (para. 1018
of the Judgement). Now, such a suggestiond# actorole by the Accused in the daily
supervision of activities at the Trafipro roadblaskot supported by the testimony of the
Accused himself who never suggested that he exerery such regular control over the
said roadblock. Indeed, had the Accused so adimgtech an admission would have
given rise to other forms of liability arising fronegligence, while suggesting that he
willfully ignored what was going on at the roadikoc

93. The majority finds that in the absenceattd on which Judith and Bigirmana were
killed, it cannot rule out that the killings weremaomitted at a time when the Accused was
not fully in control of the administration of hi®@mmuneparticularly during the attacks

by theAbakiga. However, it appears reasonable to me to fincherbtsis of the
testimonies of both Witnesses Z and Y that the Aeduvas in his office while the
witnesses were taking Judith away, and at the wimen Judith and Bigirimana were
killed. Moreover, neither witness testified tha¢ tommunevas attacked by th&bakiga
during those days (para. 1019 of the Judgement).

94. The majority finds further that it is dofudtthat Judith and Bigirimana would
have been spared if the Accused had not been paglisuggesting thereby that the
Accused's failure to comply with his duty to actswaconsequential (para. 1020 of the
Judgement). | wish to note that this finding izatiance with the majority’s holding that
the Accused regularly passed by the roadblocktlaatdshould have allowed him to
exercise reasonable control over the activitiessthacluding over the people manning
the roadblock. However, the majority appears tafyuthis finding by alleging that one
cannot rule out the possibility that the Accusetirtbt have sufficient means of control
during those days.



95. Consequently, | am satisfied beyond angaeable doubt that the evidence
outlined and discussesdiprashows willful negligence on the part of the Acalise

96. With respect to the Accused’s criminal intét is my opinion that the evidence
adduced at trial which shows the negligence evitgetthe Accused in deliberately
turning a blind eye to the inherent risks in emggtand operating the Trafipro roadblock,
is akin to a consistent pattern of condudt5] | am persuaded that, over and beyond his
duty, the Accused, in his capacityBgurgmestrehad the resources to control on a daily
basis the activities and organization of the pessoanning the only “official” roadblock
in thecommuneerected close to tH®ireau communah location the Accused had to
pass as he went to and from home to the officethEumore, the Accused was aware
that the situation posed a danger for Tutsis, esdnatted to being so aware during his
interview with Witness RA, especially where the Maba-Kibuye road was concerned.
It was proved at trial, and this is not disputedhmy parties, that Mabanzammuneavas
subjected to certain attacks and that the Accused khat the Tutsis in Mabanza were
the primary targets of such attacks. Consequethigyerection of a roadblock, manned by
armed Hutu civilians, who were sometimes genetdgned to thdnterahamweto

prevent infiltration by members of RPF, obviousbspd a special risk for Tutsi civilians.

97. I note that the powers to check identifaratto search, to confiscate, to an extent,
to arrest and detain which were exercised by iddiais who, as testified by the Accused,
had no special training apart from primary educatare by virtue of delegation of
powers, among the basic powers of Bueirgmestraelating to his responsibility for
maintaining law and order in ttemmune Notwithstandinghe scope of such

delegation of powers, the Accused never referrdddnestimony to any measures he
might have taken to enforce tReéfet'sdirective to the effectinter alia, that the persons
manning roadblocks should be trained by reservists.

98. Furthermordp the extent that the Accused alleges, in hisriefgthat he
knowingly and unlawfully issued a number of falderitity cards to Tutsis who came
either to thebureau communadr to his home, it is my opinion that he could have
been unaware of the consequences of carrying afityleard indicating a Tutsi
ethnicity, and more specifically when crossing adtdlock at that particular time.

99. Consequently, there is no denying thatigies posed by such a system were real
and could be perceived by an Accugalirgmestravho had been in office for 14 years,
from the moment such a screening system was plage, and it became known that the
persons manning the roadblocks enjoyed considepabler at the time major massacres
were being perpetrated in Mabarmanmunend in Kibuyepréfecture Those
circumstances alone warranted that the Accusedieedaubly vigilant and ensured an
adequate level of supervision over activities atritedblock throughout that period.
Consequently, even the supervisory and controbastiaken by the Accused in June
appear inadequate to me, especially as they telaeidents which allegedly occurred
from the time the roadblock had been erected butiwivere never followed up on.
Therefore, it is not impossible that the killingstified to by Witnesses Z and Y would



be part of such “incidents”. Yet, no proceedimgse instituted by the Accused to
identify, to punish or to prosecute the perpetsatidrthose crimes.

100. There is no evidence prior to June 1994, ven én the Accused’s testimony, that
he in any way tried to prevent persons not assigméige roadblock from actually
manning it, or that he punished those who infligtetfeatment on passersby. Itis my
view that such information concerning ill-treatmehpassersby, coupled with the fact
that the Accused knew that “unofficial” roadblodiesd been erected in ttemmuneand
admitted to having been aware of what was happetiother roadblocks in other
commune®r even on the Kibuye road, constitute a bodydiaia sufficient to show that
the Accused had reason to know the nature ofiske posed by the Trafipro roadblock.
In the instant case, | am satisfied that consigdettie information available to the
Accused, he must have been aware of the probabflityiminal conduct by the
individuals manning the roadblock and that his s@serious a conduct as to amount to
criminal negligence as defined in tBaskicJudgement.

101. In light of the foregoing, it is my opinionatithe Accused willfully neglected his
duty to exercise appropriate control over tin@dus operandat the only roadblock under
his responsibility, and thereby aided substantigiéy/principals of the crimes. The
Accused did not fulfil his duties of supervisiondamaintenance of law and order in
Mabanzacommune.Therefore, | find that through willful negligendée Accused
incurred liability for complicity in crimes againstimanity — murder — committed by
individuals assigned regularly, or even permanetdlyhe Trafipro roadblock.

IV. The Accused’s complicity in the detention ad maltreatment of refugees at
Gatwaro stadium (paras. 4.23, 4.24 and 4.31 of thedictment)

102. | respectfully distance myself from the pasitof the majority who, in finding
evidence of his presence at the stadium insufficfaried to hold the Accused criminally
liable for complicity in the unlawful confinement the Mabanza refugees at the Gatwaro
stadium, in Kibuye, from 13 to 18 April 1994.

103. After carefully weighing the testimonial evisbe adduced, | am of the view that the
Accused’s testimony is not credible since he tiestibefore the Chamber that he never
went to Gatwaro stadium, nor even to Kibuye towtwisen 9 and 25 April 1994, despite
credible and corroborated testimonial evidenceiptpbim at Gatwaro stadium on 13, 14
and 18 April 1994,

104. For the purposes of my reasoning, | refenéofacts as set out in Chapter V,
Section 3.2 of the majority judgement without undking an exhaustive review of all the
testimonial evidence.

A. Monitoring by the Accused of the situation wih respect to the Mabanza
refugees in Gitesi



105. With regard to the circumstances surrounduegdieparture of the refugees, the
Accused testified as follows:

“Given the circumstances in which | received thessage, there was no way of checking. It is when |
received this message, and that | was sensingwadmagoing to happen, especially given what wasgoein
said elsewhere, rumours, | didn’t check on what agspening in Kibuye, whether they would be able to
receive these people. | was simply thinking thaytshould flee and run awaji’16]

106. The Accused testified that after the refudegdor Kibuye, he had thought that
their safety would be ensured Byéfectureandcommuneuthorities in Kibuyd117] In
response to questions from the Chamber on thesahd content of actions he allegedly
took to check on the plight of the refugees atstiaglium, the Accused explained that he
did not go to Kibuye because he had to face attacksrring in the Mabanzammune

on that day. He further testified that tpendarmerie€Commander, Jabo, had told him in
the afternoon of 13 April 1994 that the refugees &@ived safely in Kibuye. Now, itis
worth noting that, as the Accused testified to l@lidis meeting with Commander Jabo
was a chance encounter and that the Accused Hed faitake action, on his own
initiative, to ensure that the refugees would ariivKibuye safe and sound, even if no
crime under Statute of the Tribunal’s had been cdtachduring the transfer.

Questioned on the monitoring of the Mabanza refsigegffety in Kibuye, the Accused
added that he went to Kibuye only when he was @it18] Coming from a
Government- appointeBourgmestren office for 14 years, and with a well-establidhe
reputation in Government, such an explanation do¢ésppear to me credible, in light of
the events unfolding at the time and the movemgatsubstantial part of teommune’s
Tutsi population. Therefore, | am unpersuadedhieyAccused’s assertion that he had
taken practical and concrete action to check omlight of the refugees and | would add
that this point is important to assessing the oblhne Accused in the events that occurred
at Gatwaro stadium as from the transfer of refugees

107. With respect to his schedule, the Accuseditsbthat from 13 April 1994 “the
Abakigacame [everyday], and this time they did not rensiMabanza they continued
up to Gitesi, towards Gitesi and they would go badke evenings[119] Now, during
that period, the majority of Tutsis from Mabanzaeveefugees in Kibuye, Gitesi
communeupon the Accused's advice as given in the morofri® April 1994. | am of
the view that the Accused cannot therefore claiat tie was unaware of the possible
attacks on the Tutsi refugee population in Gitgsiie sameé\bakigawho were attacking
Mabanza during that same period. Furthermoretd tiat there is no independent or
specific factual evidence adduced by the Accusatidh 15, 16 and 17 April 1994 other
Abakigaattacks occurred in Mabanza requiring that theu&ed remain in theommune
to ensure the safety of the population.

108. With regard to the actual security conditiprevailing in Mabanza from

13 April 1994, the Accused, when questioned on hewept thdréfetinformed

through a report on the events of 13 April 1994titied that he had spoken to tResfet

in the morning of 13 April, following the departuoéthe refugees, but not subsequently
because the telephone lines had been cut. Aséthehhe could not have possibly sent
a message to theréfetthrough thegendarmeriecCommander, Jabo, since the telephone



was no longer working, the Accused replied: “I didrave a specific message for him,
he himself, would have been aware of what happenbthbanza.[120] And this,
despite the fact that that day was described bytoeised as “total chaos in
Mabanza[121] and would have certainly prompted a commensueatetion, including,
notifying higher authorities with a view to theiogsible intervention. | note that this
attitude stands in stark contrast to the Accusee&ous promptitude in informing the
Préfetin the night of 12 to 13 April of imminent dande had had to face before the
refugees fled thbureau communalFor instance, after midnight in the night oftd2

13 April 1994, upon realizing that tipeéfecturehad brought in other refugees from
Rutsiro, the Accused testified that he had telegdahePréfetand even offered to
resign:

“At that point in time, at that very time at midhig | telephoned thEréfet it was very late but | took the
liberty to call him at night. | asked him what yheere trying to do [...] So | asked why tReéfetwas
bringing people before consulting me, we shouldellavoked at the ways and means of finding a saiutio
to my problems. That is what | believe we showsiehdone. Moreover, | said to tReéfet | had invited
him on several occasions to come and see withvisayes the conditions under which | was working an
the problems with which | was faced and he nevarecd...]l told him, by telephone, that | would bring
that | was going to give him the keys to the offizethe morning of the 13'[122]

109. Concerning the Accused's alleged offer tarepresented to theréfetthat
morning, it seems to me that in light of the evemitéch followed the departure of the
Tutsi refugees, such as the widespread attacksideddby the Accused, or the
withdrawal of thegendarmeridorces and, especially, the massacre of the nvajofithe
Mabanza Tutsi population in Kibuye on 17 and 18ilAgne Accused would have had
several serious opportunities to tender his resignao thePréfet but elected to remain
in office, in spite of such events.

110. During his testimony, the Accused insistedr@ennumber of times he contacted the
Préfetduring the night of 12 to 13 April 1994. In myinjon, such insistence served as a
justification for the fact that the Accused hadatleer recourse than “to advise” the
refugees to leave for Kibuye and to ask them tateathebureau communah the

morning of 13 April, in order to get rid of the “[@en” brought, in his view, by the

Préfet Now, it should be noted that from 9 April 1994e Accused had fivgendarmes
following the Kibuye security meeting held on tkaty, and that instead of stationing
them close to thbureau communakhere the Tutsi population, who were the primary
targets of the attackers, had sought refuge dsabsame date, the Accused had elected
to post thegendarmeso Mushubati, although the latter had no meartsanispor{123]
Nevertheless, thgendarme$ad a telephone line and it appears quite straregehe
Accused elected not to call tgendarmest least in the evening of 12 April 1994 so that
they might come and ensure the security obilneau communatonsidering the fresh
influx of refugees that evening.

111. Furthermore, | note that despite the Accussagopresumably aware of an
imminent danger as identified in the morning ofA&il 1994, none of the witnesses
who at the time were refugees at bureau communakgstified to the Accused
explaining to them the specific nature of suchragega. However, the Accused testified
at length to an imminent attack by attackers cormpagAbakigafrom Rutsiro.



112. Lastly, in light of the unique circumstancesvhich the Accused decided to
dispatch, as a matter of urgency, thousands ofjeefsi from théureau communab
Kibuye in the morning of 13 April 1994, it appe#&ossme doubtful that the Accused could
have proceeded without seeking prior authorizdtiom PréfetKayishema, given the
well-established chain of command which requiredAlscused, in his capacity as
Bourgmestreto first seek such an authorization. If truertisuch unorthodox conduct
seems to me to stand in stark contrast to the Actsiseluctance, in light of the
opportunities he presumably had, to go toRh&fecture even without invitation,
following the departure of the refugees, to ensiae they would actually be safe there.
By extension, this observation applies to the Aedissreluctance to address the

25 April 1994 security meeting in Kibuye, whichparticular followed the massacres at
Gatwaro Stadium and which will be discussed inidb&ow.

113. Consequently, I am of the opinion that thalityt of the Accused’s contradictory
attitude in the face of the unfolding events cdstgbt on the veracity of his testimony. |
find therefrom that the explanations provided by #tcused as to the magnitude of the
attacks on Mabanzzommuneserved to conceal his willful negligence in chagkon the
plight of the Tutsi refugees, with the Accused imyon “the alibi” offered by the
Abakigaattacks on theommunedo show that, he had been blocked in Mabanza®n th
one hand, and that he had to attend to the popualafithecommunepn the other hand.

B. Regarding the presence of the Accused at Gatweastadium on
13 and 14 April 1994.

1. 13 April 1994

114. Witness A and Witness AC testified to seelmggAccused at Gatwaro stadium on
13 April 1994 though there is about a one-hourréigancy in the time they both testified
to seeing him. (According to Witness AC, the Acalsas with Semanz§}24]

However, the Accused testified that he had remainddabanza where thHaureau
communahad allegedly beenter alia attacked byAbakigain the morning125]

115. Witness A testified that the Accused arrivetha stadium gates around 2 p.m. but
as he did not have a watch, the time he had gianawrough estimaf@26] Witness A
testified that the Accused followed the refugeegnmvtiney left Mabanza for Kibuye but
that the Accused had stopped to speak to ggendarmesnd_joinedhem in Kibuye as
the gates of Gatwaro stadium were being opéh2dl Now, since Witness A failed to
mention in his prior statements the Accused follaywine refugees as they left thereau
communaglthe majority finds that such failure casts doutothe evidence of Witness A
who testified before the Chamber to seeing the sedwon that day (para. 536 of the
Judgement).

116. Witness AC testified to the Accused arrivimguumed and in civilian clothing,
around 3 p.m. that same day. The witness explahmdhe Accused spoke to the
gendarmest the stadium gates and that after his depattuegendarmesllegedly
stated that nobody would be allowed out of theigtacand even beat back the refugees



who attempted to follow the Accused. The majoitiynd that there were inconsistencies
between the testimony of the witness and his gtiatement as to the specific conduct of
the Accused when he arrived that day. The majooted discrepancies between the
prior statements of Witness AC and his testimoitiree the Accused entered the stadium
or he tried to enter the stadium, or he took astaps into the stadium. The majority
finds, that in the face of such discrepancies amsistencies with the account of the visit
of the Accused the day before, coupled with thé taat the witness only gave a sketchy
account of the visit, it cannot be ruled out ttneg witness actually remembered a single
visit which he was now recounting as two separaiésupara. 538 of the Judgement).

117. For my part, | hold the opinion that sincesthguestions were not clearly put to
Witness AC during his testimony, the majority'sdiimg which is based specifically on a
prior statement is speculative. At any rate, aticgy to the majority decision itself, it
should have been found that the witness rememizgdedst one visit of the Accused to
the stadium, although this fact is not even acakpiethe majority. Regarding the
absence of details, | note that the majority ackedges with respect to the evidence of
the other witnesses who had been at the stadighattime, but who had not seen the
Accused, that it is not unlikely that the Accusead® “short visits” which went
unnoticed. But the majority nonetheless requiredm@hensive and specific details
about the visits of the Accused as testified tdHgywitnesses who saw the Accused
“briefly.”

118. In my opinion the other testimonies regardirggAccused being present at Mabanza
in the morning of 13 April 1994 are not inconsistefith the Accused possibly visiting
Gatwaro stadium in the early afternoon since heaheehicle and the roads would have
been free by then as the refugees had alreaddraitvtheir destination. For his part, the
Accused testified that Mabanza was 20 kilometresyainom Kibuyepréfectureand
“moreover, that it was not a tarmac road, it toak @ene hour to get to Kibuye[128] |

am unpersuaded by the majority's finding thatghtliof the evidence of Witness A and
Witness C, it would have been impossible for theuwsed to have gone to the stadium on
two separate occasions on 13 April 1994 (para.d38e Judgement). This, although

the majority noted that the witnesses give an apprate time and that the only factual
difference lies in the fact that one of the witresstestified that the Accused was at the
stadium before the gates were opened (Witness Ag wie other witness was already
inside the stadium (AC). Itis quite possible ioe Accused to have remained for a while
in the vicinity of the stadium or in Gitesommunegtherefore, | fail to see how such two
witnesses could be said to be describing an ugligighation all the more since the time
given were estimates.

2. 14 April 1994

119. The Accused testified that on that very daybApril in the morning, thé&bakiga
returned to theommunen greater numbers and attacked a group of peasaatghe
bureau communaind that once again, they attacked Karungu likg ttad done the day
before.[129]



120. Witnesses A and AC30] testified to seeing the Accused again in a vehidlke
Semanza on 14 April 1994 (according to WithessnAhe company of Dr. Léonard and
according to Witness AC, at 9 a.m. in the compdrtyvo communal police officers and
the communal drivef)31] head towards the entrance and speak tgehdarmes.
Witness AC testified that the Accused was in ailclothing and unarmed while the
policemen were armed. Witness A who was high endhger stand further testified that
when they arrived, the refugees shouted: “that’tlreferring to the visitors, were
coming to kill them. In my opinion, if there wasrax-up as to the day of the visit
(Thursday or Friday) between Witness A's testimang his prior statement, such a
discrepancy has little impact on the reliabilitytioé evidence of a withess who was
recounting the same incident on both occasions@adent which involved the Accused
being present at the stadium that day. | do natesthe view of the majority that it was
prompted by “the absence of details” from WitnessnAsuch a visit to consider the prior
statements of the said witness (para. 549 of tlgeluent). | am puzzled by such an
approach to assessing evidence that | cannot endors

121. Regarding the visit of the Accused to theigtacdbn 14 April 1994, the majority
finds that the evidence of Witness A is not coniglely corroborated by the testimony of
Witness AC and notes specifically the fact thati&&s AC did not testify to a “striking
and relevant detail” as mentioned by Witness A wé®tified that when the Accused
arrived, the refugees screamed “that they,” rafgrto the visitors, had come to kill them
(para. 551 of the Judgement). Thus, though thenafinds that Witness A had not
provided sufficient detail to erase the subsistingbt with respect to the visit of the
Accused, it seems incongruous for the majorityetg on a “striking and relevant detail”
given by this same witness to find that the testire® of A and AC are not conclusively
corroborative of one another, in spite of the that Witness AC was at another location
in the stadium and that this may account for higfato mention such a detail.

(para. 551 of the Judgement.)

3. Findings on the presence of the Accused attistadium on 13 and 14 April 1994
and on the assessment of the testimonial evidence

122. | note that, even though the Accused renouhisedefence of alibi in the course of
the trial, and whereas he claimed in his testimibay he did not go to Kibuye between
9 and 25 April 1994, the Accused was only ablertivigle little information on his
schedule and activities in Mabanza during thisqeerEven though several witnesses
place the Accused in Mabanza on 13 and 14 Apniladbus times during the day on

13 April, their testimonies, in the main, only pobia the mornings. It therefore seems to
me that the Accused could very possibly have ttagddetween Mabanza and Kibuye
during the day, considering that, as suggestetiéAtcused himself, one hour by road
was sufficient to cover such a distance. | wolkd tio note, moreover, that the evidence
used to “corroborate” the presence of the Accusetidand 14 April 1994 in Mabanza,
is testimonies which had not been accepted by tla Chamber when they suggested
the Accused's involvement in other crimes committellabanza (particularly,
Witnesses AB, Z and H).



123. Moreover, it being established that the Acdusas present at the stadium during
this period, in the absence of evidence to showtbabjected to the crimes which were
committed there at that time, and taking into aotdus status as an authority, | am of
the opinion that the probability that the Accuseabwat that time, associated with the
perpetrators of the crimes is, to my mind, estaklis even in the absence of evidence to
show that the Accused was privy to a preconceivaq. [such probability, in my opinion,
is supported by the statement of Witness A, akdartcident which occurred upon the
arrival of the Accused on 14 April 1994, during atincident the refugees inside the
stadium cried out "that they" — including the Acedsvho was among the visitors — had
come to kill us [refugees], a detail describedhmy majority as “striking and pertinent.”

124. Consequently, | differ with the majority whjéh assessing the evidence in support
of the presence of the Accused at the stadiumjralight of the factual findings which
could be made on the basis of evidence of the pcesef an authority at the scene of the
crime, applied a double standard regarding thesassent of evidence and, in several
cases, the test applied proved to be inappropifétes, the majority stated that an
allegation of the presence of the Accused mustdagdd with caution if such allegation
is not supported by other evidence (para. 532@0tldgement). In other words, where
lack of detail raised doubt, the majority would Bpghe following test : examine other
testimonies or take into account witness statententkarify or testhe veracity of
allegation made by a witness, whereupon if ther®isorroboration, the doubt would
persist and presence would not have been provea. ®32 of the Judgement).

125. As | stateduprain the introductory remarks, I hold, on the contrahat

testimonial evidence has an intrinsic value, ard ¢évidence must be tested when the
witness is giving testimony and n@tposteriorj by relying, particularly, on the witness'
prior statements, without such statements beingsseily put to him during his
testimony. | insist on the fact that prior statetsenust be used with caution, by taking
into account the lack of information on the condoicthe examination of the witness, and
by ensuring that apparent inconsistencies are btdoghe knowledge of the witness,
thus giving him the opportunity to provide an exg@ton during his testimony.

126. In this instance, the majority holds that Wgs A only gave superficial information
regarding his observation of the Accused; it pomts in particular, that there is no
precision as to what the Accused was doing, whethaot he was accompanied,
whether he was standing or sitting in a vehiclevbether he was armed (para. 537 of the
Judgement). | note that Witness A provided sevdgtdils, but that the majority did not
make factual findings therefrom, because it conedi¢ghem as being insufficient to
remove doubt as to the presence of the Accusezbrhdt appropriate to recall that, in the
opinion of the majority, depending on the locatasran individual at the stadium and
taking into account the fact that there was a crowdle the stadium, it is not to be ruled
out that a brief visit could go unnoticed (para2 ™ the Judgementh fortiori, to

require that witnesses provide such details andrateinformation is, in my opinion,
unjustified and unfair, considering that the witsesrecognized, and not identified, the
Accused under such circumstances as have beenbaescr



127. Lastly, when the majority states that it doesgive any weight to the fact that
Witnesses A and AC allegedly saw the Accused astidndium on 13 April within an
interval of about one hour, it nevertheless dravesinference that if the Accused had
been present when the refugees were enteringdtirist (as testified by Witness A), the
Accused would not have had to return at a latgyesta ask whether the refugees he had
sent had arrived, (as testified by Withess AC)4p&89 of the Judgement). | hold the
opinion that such a finding is irrelevant and snsaclore of speculation. | would like to
add that the assessment of Witness AC's testimpilyedbmajority with regard to the visit
of the Accused on 13 April 1994 and the finding tiine said superficial and sketchy
description of the visit of the Accused could veril apply to the visit of the next day
is, in my opinion, unfounded (para. 541 of the &rdgnt). Regarding the visit of

14 April 1994, | disagree with the finding of theajority that the testimonies of A and
AC are insufficiently corroborative of one anothierlight of these testimonies, | am of
the opinion that the majority failed to consideg fact that the withesses were at two
different locations in the stadium at the time tlsay the Accused on 14 April 1994.

128. When the majority holds that it is not satidfbeyond reasonable doubt that the
presence of the Accused on 13 and 14 April 19@4tablished, it adds that, assuming
that the Accused was there, the witnesses didnootdge sufficient details concerning the
purpose of his visit, and that, therefore, there imaufficient evidence of his criminal
intent (para. 543 of the Judgement). | note thadumh reasoning, the majority rejects its
own logic regarding the hypothetical significané¢e¢h® presence of an authority, who
does not intervene for the refugees, whereas heahbesast the means to express his
disapproval, if only to take positive action to f@at the said refugees.

129. Moreover, even though the Chamber finds tiatll-treatment inflicted upon the
refugees at the stadium during the period from p8lAo the day of the attack, on

18 April 1994, amounted to inhumane acts commitii@ihg said period (crimes against
humanity), the majority went ahead to find thatairy case, even if the Accused were
present at the stadium on 13 April, no crime uniderStatute had been committed at that
time which could give rise to any liability (paf&43 of the Judgement). | must point out
here that the reasoning of the majority on thisipdoes not at all take into account its
own factual findings that crimes against humanigrevcommitted during the period
commencing from 13 April 1994.

130. In light of the foregoing, and considering testimonies of Witnesses A and AC
that | find credible and reliable, I respectfuligagree with the factual findings of the
majority as regards the lack of sufficient evidentéhe presence of the Accused at the
stadium on 13 and 14 April 1994. | am convinced Having visited the stadium on these
various occasions, the Accused was aware of themahe detention conditions under
which the refugees found themselves, most of whamecfrom Mabanza, and that being
so aware, he did not intervene in their favour. gkdmngly, | find that by his presence,
even transient, at the time the refugees were godeg inhumane treatment, the
Accused provided some form of moral support, soegéimacy to the criminal activities
being carried out, and thereby incurred liabilisyaan accomplice. Furthermore, by his
silence and failure to intervene in favour of thugees, notably those from Mabanza,



the Accused facilitated the perpetration of saithes. Lastly, | am convinced that by
going to the stadium on two occasions at the timeréfugees were in forced
confinement, the Accused could not have been urewfahe fact that presence would
be interpreted as encouragement, or even as acgn@shby those who were responsible
for the refugees’ living conditions, in particulinegendarmegosted at the stadium
gates on 13 and 14 April 1994. | am convinced iais capacity as a respected
administrative authority, the Accused’s presendb@scene of the crimes helped to
legitimize the said crimes in a significant manbecause, in the absence of effective
denunciation, such conduct provided moral or pskatical support to the perpetrators
of the crimes. The tacit acquiescence of the Aatisshown through his behaviour and
attitude as described by the witnesses, in pastichis conversations with the
gendarmeswhose role and intention he must have been awabetween 13 and

14 April 1994. Considering the entire circumstaheiadence, | am satisfied that the
Accused, failing his objection to the perpetratodrthe crimes in question, knew that his
presence would very likely contribute to the pergtain of criminal acts by other
persons, whose role and intention he had been@blerify.

131. | am therefore satisfied beyond reasonablétdbiat the Accused is liable as an
accomplice, pursuant to Article 6 (1) of the Stataihd, of other inhumane acts under
Article 3 (1) of the Statute, committed from 131 April at Gatwaro stadium, as alleged
in Count 5 of the Indictment.

V. Complicity of the Accused in the attack on Gataro Stadium on 18 April 1994
(paras. 4.13, 4.26 and 4.27 of the Indictment)

132. The fact that there was a widespread andmegsiteattack on 18 April 1994 against
the civilian population that was compelled to tagkige in the stadium has been proved
beyond reasonable doubt, and is uncontested bAdtesed.

1. Evidence of the Accused’s presence in the 8tam on 18 April 1994

133. First of all, I want to state that | concutiwbne of the findings of the majority
relating to the lack of credibility on the part\WWitness AA concerning the Accused's
involvement in the events at the stadium. In fabgld the opinion that the doubts and
guestions raised during Witness AA’s testimony,std@ring his prior statement and
guilty plea before the Rwandan authorities, wereemased even after he was cross-
examined thereon during the trial (paras. 607-@&3he Judgement).

134. Witness Z testified that on the day of thackton the Home St. Jean complex or on
the stadium (17 or 18 April 1994), the Accused, wlas armed, stopped by at the
Trafipro roadblock with Semanza and arnddzhkigaand allegedly told the witness that
he was going to Kibuye, as he always did whenegewrés going therfl32]

135. Prior to the attack, Withess AC saw Semantharcommunal vehicle that was
carrying thelnterahamwgl33] stop near the stadium gate.



136. Witness A testified that on the morning ofA@il 1994 prior to the attack on the
stadium, he saw the Accused, together with Semamdgolicemen in a vehicle, but that
the Accused left in the same vehicle after he h#sdefugees shoutiriyj34] The

witness, who happened to be at the grandstancelbaathe uppermost part of the
stadium, described it as a brief stopover. His dgison is obviously limited, but it does
not call into question the fact that this eventusoed. | cannot subscribe to the finding of
the majority regarding the credibility of this wiss’ testimony, when they state that
“...the evidence provided by Witness A about the @nes of the Accused at the Stadium
is unclear.” (para. 641 of the Judgement).

137. Contrary to the majority opinion, Witness @agnised and not identifiedthe
Accused who was witRréfetKayishema and the attackers on Gatwaro hill betose
Préfetgave the signal to launch the attack (para. 64Befudgement). It should be
noted that although the credibility of Witness Gswt at issue, the majority
nevertheless went ahead to apply improper standardse assessment of evidence as to
whether Witness G identifiednd not recognisetthe Accused. Although the majority
relied on the testimony of said witness for itslfirg that the Accused, who was with the
attackers, was a person known to the witnessatiestwith regard tBréfetKayishema,
that it is not satisfied with the evidence reliedly the Prosecution to show that this
witness knew th@réfetprior to the events at the stadium. The fact resthat, the
majority accepted that Witness G knew the Accubaded on Witness G's testimony
given in camera to the effect that he and the Aeduised in close proximity to each
other[135] without considering particularly relevant factai@. 650 of the Judgement)

In my view, the majority unjustifiably adopted authbe standard in assessing the
evidence. On the other hand, during the in cameaaifig, the witness provided pertinent
information as to what he was able to see, thetgasition where he was, that is on the
first step in the stanfis36] and as to the fact that the Accused was on Gathiliro
together withPréefetKayishemd137] The witness duly indicated all these locationa in
photograph of Gatwaro stadiyid38] During the attack, the witness could see the
Accused who was standing, but not carrying a wealpainday[.139] However, the
majority emphasised that the Prosecution had fadetischarge its duty to provide
sufficient evidence regarding the conditions inethWitness G viewed the events, in
order to dispel any doubt (para. 652 of the Judgg)nget the witness testified that he
was only a short distance away from the Accy4d8] In the opinion of the majority, the
fact that Witness G testified that the Accused imas standing position on the hill cannot
be accepted as a distinctive factor of conductdbatd help distinguish the Accused
from the other attackers (para. 652 of the Judg&mehne majority further stated that
Witness G’s view "presumably” included a porchefillwith people, which suggests that
their opinion is based on speculation (para. 649®fJudgement). It should be noted that
Witness G was in a location different from thatlwé other two witnesses who were at
the stadium during the attack (A and AC). ThuscsiWitness G was relatively closer to
Gatwaro hill, he was able to recognise the Accusethe said hill while Witnesses A
and AC may not have seen him from their locatiothanstadium. Nonetheless, since the
majority held that no other witness had corrobatahe fact that the Accused was on the
hill before and during the attack, it concluded thva account of the distance and given



that Witness G was unable to provide further det#lile presence of the Accused had not
been proven, for there was still doubt (para. 65B® Judgement).

138. On the contrary, | am of the view that theitesnial evidence given by

Witnesses A and G regarding the presence of thegettbefore and during the attack on
the stadium is not contradictory. | take the vidattin light of the surrounding
circumstances, Witness A, who was right at theafopne of the stands when the attack
began, before he subsequently came down to ttiglf#l], that is in a stand opposite the
one where Witness G was, saw the Accused in thaingof 18 April 1994 when he
arrived in a vehicle and not during the attack.t@ncontrary, Witness G who was in a
stand opposite that of Witness A did not see theuded in the morning of

18 April 1994, but rather around 2 p.m., just beftire attack and when it began, at
which time the Accused was on Gatwaro hill.

139. | find that since both witnesses saw the Aedw two different times of the day on
18 April 1994 from different locations inside thadium, it is both well-founded and
justified to consider them credible, and | disnassmmaterial the contention of the
majority that the witness’ observation of the Acadisvas inadequate. Consequently, |
am of the opinion that the testimonies of Witne#sesd G prove beyond reasonable
doubt that the Accused was present in Gatwarowstadn 18 April 1994 before and
during the attack on the refugees who were beitgrikd there.

2. The Accused’s testimony

140. The Accused testified that on the morning®#April 1994, he went, together with
policemen and Pastor Eliphaze, to Rubengeri P&oishquest thébakigato withdraw
from thecommune.The Abakigaallegedly did not listen to him and went towardse€&
town in Kibuye[142] Thus, while théAbakigareturned to Mabanza in much larger
numbers than in the previous days, the Accusedmiasned of their intentions and the
direction they were heading for on the morning ®#bril 1994, after having met with
them[143] The Accused further testified that following fladled attempt, he stayed in
thebureau communalntil midday, helping people whose identity candsl been torn,

by getting them new ones, so that if thigakigareturned they would not be killg¢di44]

I must point out that | was not satisfied with thecused’s explanation in support of his
testimony that he decided suddenly to facefthakigaon 18 April 1994, whereas the
attacks on Mabanzzommunéiad begun since 13 April 1994, at which date heved

he was not in a position to stop them because lsepemsonally threatened, whereas the
number of attackers increased daily, as per higrtesy. When asked where the
Abakigawere heading for on 18 April 1994, the Accusetkrated that they “were
going towards Giteqil45]" The Accused further testified that it was ontttiay that the
Abakigacommitted their criminal acts in Kibuye and addédut in Mabanza, | was
faced with other problems. It was the people wigoencoming to me. Coming to tell me
about how they had problemdg46] As the majority noted, the Accused later teglifie
that he had stayed at home on the afternoon offi8 2094, that he had received
people; but then this has not been corroborateahlyyother testimony or documentary
evidence. | hold the view that the evidence addwupports a finding that the Accused



was informed on the morning of 18 April 1994 tHa¢ tefugees in Mabanza who were at
Gatwara stadium in Gitesbommundaced possible attacks and, it also shows that by
going to the stadium on the morning of 18 April 498s testified by Witness A, the
Accused knew or had reason to know that an attacskimminent.

141. The Accused testified subsequently that atiayiche returned home to receive
people requesting him to help obtain identity cdoiigshem, and that he allegedly wrote
letters to the @nseillersand members of theellule, whereas there is no evidence of such
official correspondence in tleammune’outgoing mail registegl47] And for good
reason, the Accused asserted as follows :

“Between the 12 and 27 April 1994 that indicatess¢haos which was prevailing in the commune. The
commune was totally paralysed. The secretariatneafunctioning. All the communal departments ever
paralysed. That is why between the 12 and 27 tisare letter, there is no other letter which weut of

the commune]148]

142. This testimony raises doubts as to the Accasmhtention that on the afternoon of
18 April 1994, while the attack was being launcbadhe Gatwara stadium, he stayed at
home to write “official letters” of which no tra@xists, whereas one testimony situates
him at the said stadium at the same moment, dig¢bganing of the afternoon when the
attack was launched.

143. When questioned on the tragic fate of the Madaefugees in Kibuye and the
identity of the attackers, the Accused testifieat the thought that the higher authorities
had been informed of the situation in Kibuye. 3hie thought it was up to them
[authorities] to take the initiative to follow umavhat happened in thiréfectureand
conduct the necessary investigations, for thatnedashe first time that such atrocities
had occurrefd49]. Yet, after the massacres in Gitesmmunewhich he admitted he
was aware of since 19 April 1994, the Accused raethguiet and took no measures, at
least, until 25 April 1994. His failure to requéisé identity of persons killed or to order
an investigation following the massacre of thousasidnmembers of the Mabanza
population appears, to say the least, incomprehblkensind indeed, incompatible with the
Accused’s ostensible concern for the security efNfabanza population, whose most
vulnerable section, composed of the Tutsis, hadgesn annihilated.

144. | hold the view that had the Accused’s intmtot been criminal when he went to
the stadium on the day of the attack, he would hatesvened, at least, by trying to stop
the attacks, in order to protect the Tutsi popafabf Mabanza who had sought refuge
there and over whom he had responsibility. If llerdbt have the means to stand up to
the attackers, and having understood that the hegtministrative authorities would not
intervene or might have been involved in the magssa@and if the Accused had not
acquiesced in the massacres, he would at leastthleme measures posteriorito

identify or repatriate the bodies of Mabanza natikiled. It is therefore not credible, as
the Defence indicated hypothetically, that evethéf Accused had been at the stadium on
the day of the attack, he would have been theng madsively, whereas as he himself
admitted, the Accused knew that the attackers wenang towards Gitesi town in
Kibuye and that when he went there he did not algethe crimes committed.



145. In his capacity as the official responsibletfe security of the inhabitants of
Mabanza, the Accused testified that he went to ¥ebon 25 April 1994 to attend a
security meeting at theréfecturewith, among otherfréfetKayishema and some other
bourgmestres. In that regard, the Accused testified that théaunities deplored what
had happened and made recommendations to the lagtrarities aimed at averting a
recurrence of such situations in the futlirg0] The Accused testified that, at the
meeting, thd’réfetmentioned thajendarmesdelinquents and thibakigahad taken
part in the killings and that nobody, not even [fine Accused], had inquired about the
number of victims in spite of the fact that thousswof Tutsis from Mabanza were among
the victims[151] The Accused further testified that they [fréfetandBourgmestreof
Gitesi] were overwhelmed and that they decidedeéhahBourgmestravas to ensure
that what had happened in Kibuye did not occunvetese[152] When | asked the
Accused if he had sought an explanation aboutpparant participation ajendarmesn
the massacres at Gatwaro stadium, he gave theviothceanswer:

“This meeting did not last long, because there vpeoblems between the Prefertd the Bourgmestre of
Gitesi commune, the urban commune of Gitesi, reggrdhat happened in the town. Then we had to give
the security status report of the various commuiag the meeting did not last long. It was onamd

lasted an hour[153]

146. When | insisted on knowing if the massacrebsria been carried out with the
knowledge and under the supervision of the admatise authorities of Kibuye, the
Accused responded: “THeréfetexplained to us that the local commander "wetihéo
battlefield ... and that he himself was threaten€dat is how he explained the situation
to us, ... that he was unable to do anything duftiivag period.[154] The Accused never
testified that the issue of tlréfet’suse of his power to call in the armed forces as
provided for in the Legislative Decree of 11 Mad@v5 on the organization and
functioning of theprefecturewas raised by the participants at the security img€t55]
The Accused then added :

“... then he had problems explaining what happertea on that point, the Prefect asked us it we nieede
fuel. We told him that we needed fuel for our conmes1[156

147. It seems surprising to me, to say the lelaat,the type of problem raised by the
Accused during that meeting, in his capacity aadministrative authority, and
particularly at a time when, according to him, tben was stinking and strewn with
bodies|157] was a problem of petrol and fuel supply, whereksge part of the Tutsi
population of Mabanza had just been exterminated.

148. As to the majority's question whether the Aeclicould not have done more

(paras. 665 - 683 of the Judgement), | hold they ¢ieat, the evidence confirming his
presence at the stadium on 18 April 1994, andabethat he had failed in his duty as a
local government representative during and aftemtlassacres indisputably establish the
extent of liability and negligence of the Accusaatonnection with the massacres at
Gatwaro stadium. Moreover, | am convinced thatdiffeculty with which the Accused
answered questions about his failure to order aesitngation into the massacres in order
to denounce them or punish the perpetrators themdél be logically explained by the



fact that the Accused, who was present at the titlee massacres, acquiesced in their
commission.

149. Besides, given the fact that during that meetihe Accused realized that the
authorities of Gitesi, who were administrativelycimarge of Gatwaro stadium, did not
take a clear stand when recounting the horrend@ssacres which had just taken place
there, and the fact thgendarmesvere involved in the killings, 1 fail to see theevance
of the letter that thBourgmestresent to that sameréfeton 24 June 1994, which even
contrasts with the timidity displayed by the Acatise the meeting of 25 April 1994
following the massacres. In that letter writtedime, when a large part of the Tutsi
population had already been massacred at KibugeAtused, with full knowledge of
the facts, vehemently denied being an accomplideo“supports Hutus married to Tutsis
and the Tutsi in general”, and requests thaPtiédetcounter the attack by the Hutus
from Rutsiro and Kavoye: “otherwise the populatafriMabanza commune would
defend itself, which can result in a confrontatimiween the Hutus, whereas what we
presently needed the most is their unity to faedripenzi-Inkotanyi [158] For all

these reasons, the Accused urgently requestedaassidrom thdréfet. This
documentary evidence brings to light the ambigumatsre of the relationship between
the Accused and tHeréfet,a relationship the Accused sometimes describelistant,
when explaining why he dared not ask him aboutthassacres at Gitesi, and sometimes
as very frank, when trying to show that he couldradan thePréfetto, among other
things, intervene to ensure his own protection,iaf@m him if the people of Mabanza
could take care of “accomplices.” | hold the apmthat this last point proves that the
Accused was not powerless in the face of the eventgs recounted.

150. In light of the explanations given by the Ased, it is apparent that after the large-
scale massacre in Kibuye, he failed in his dutresr@sponsibilities asBourgmestre

He did not attempt to clarify the situation abdw officials nor to identify the victims of
Mabanza, and was evasive on the questions he bhaulasked as to how the events
unfolded, even though he was present at the “dgtuneeting of 25 April 1994, which
was attended by all the authorities concerned byrhssacres.

VI. Findings

151. Testimonial evidence of the presence of theused at Gatwaro stadium on

18 April 1994 appears to me to irreparably implag tredibility of the Accused’s
testimony and impugn his vague and even sometinresas accounts of his activities in
Mabanzacommuneon that day aimed at rebutting the allegationshiavas present at
the stadium. On this specific point, | concur witidge Pillay’s finding in her separate
opinion in the Musema Judgement that “once theiloilég of a witness has been
impaired, the testimony of that witness is inhdgeatreliable in all its parts, unless it is
independently corroboratefll59] In the said case, Judge Pillay dissented with the
majority’s finding that the sole testimony of a méss, who had otherwise been found to
be a credible witness, while the Accused was nas msufficient to prove that the
Accused was present at the crime site. JudgeyRant on to hold that “the testimony



of Witness [..] cannot be rejected in one instamtéhe basis of testimony from the
Accused and accepted in another instance despttetay from the Accused60]

152. In the instant case, | am satisfied thatelsérhonies of Witnesses A and G prove
beyond reasonable doubt that the Accused was prestme and during the attack on
the stadium on 18 April 1994, and that the Accugeelv or had reason to know that the
attack was being planned or was indeed imminent.

153. It is my opinion that by being willfully preseduring the said attack the Accused
incurs criminal responsibility as an observer whquaesced in the commission of crimes
by others and thereby encouraged such crimes.dadisfied that the testimonial
evidence adduced shows the Accused's acquiesgetioe ¢rimes committed, since it
does not evince any reprobation whatsoever ofiinges by the Accused, despite the
duties and obligations incumbent upon him in higacity asBourgmestreeven if he

were outside his respective administrative distitiough not explicit, it is my opinion
that, in the instant case, the criminal intenthaf Accused can be inferred from the body
of facts presented above. | am satisfied thatdigdopresent at the stadium in the
morning and afternoon of 18 April 1994, even in éfssence of evidence of a pre-
conceived plan, the Accused could not have beewangathat an attack was going to be
launched against the refugees at the stadium abdht therefore incurs accomplice
liability under Article 6(1). In the case at baretsubjective element of the crime does not
arise from co-perpetration because in my view & hat been shown that Accused in any
way shared as such the same criminal intent wélp#rpetrators of the crimes.
However, as held in thEadicJudgemen{161] in respect of complicitynens reaan,
inter alia, comprise knowledge of the common design to inflidteatment. Such an
intent may be proved either directly or as a maitenference from the nature of the
Accused’s authority within an organizational hietar[162] In the said case, the
Chamber further held that what is required, beythiedhegligence, is a specific intent to
the extent that even if the person had no interafdsringing about certain results, that
person was aware that the actions of the group mest likely to lead to that result
(dolus eventualis

154. It ensues from the foregoing that the Accusmdd not have been unaware that his
presence at the massacre site would encouragsat, $anction the crimes perpetrated on
the refugees by hundreds of attackers. Eveniffeztdcausal relationship with the
commission of the crimes has not been shown, higjpation came in the form of

moral support. | am satisfied that the presendé®@ccused at Gatwaro stadium on
18 April 1994 contributed substantially to thepmration of the crimes testified to by
the witnesses during the massacre of the Tutsgesfs. There is no denying that there
were residents of htommunewho were under his responsibility, among theiwistof
the said massacre and that his mere presences hgytiest-ranking authority in Mabanza
communein the absence of any opposition on his par¢ocriminal acts in progress,
could only have encouraged the perpetrators ofringes.

155. The French Code of Criminal Procedure provideter Article 353 with respect to
the Assize CourtQour d'assisdshat “The law does not ask an accounting frongpsi



of the grounds by which they became convinced [Thg Law asks them only the single
guestion [...]: ‘Are you thoroughly convinced?™ tathoroughly convinced that the
Accused is guilty, under Article 6(1) of the Statuvf complicity in genocide and crimes
against humanity (murder and extermination), cric@gered under Articles 2(3)(e) and
3(a), 3(b) and 3(i) of the Statute, in respectafrds two, three, and four and five, and
that his guilt on such counts warrants a guiltydier

Done in Arusha on 7 June 2001 in French and Engl&hFrench text being
authoritative.

Judge Mehmet Glney
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