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D. Alleged Errors Relating to the Inauguration of Elie Ndayambajye (Ground 5)

72.  The Trial Chamber convicted Kalimanzira for aiding and abetting genocide, in part, based
on his presence at the 22 June 1‘.994.inaugurati0n of Elie Ndayamibaje as bourgmestre of Muganza
Commune, Butare '-Prefec.tdre, during which Ndayambaje instigated the killing of Tutsis.”™ The
Trial Chamber found that, by his presence, Kalimanzira offered moral support t0 Ndayambaje’s call
to kill Tutsis during the ceremony and thereby aided and abetted subsequent killings.'®® In making
these findings, the Trial Chamber relied on Witnesses BBB and BCA, who attended the ceremony,

observed Kalimanzira’s presence, and testified about subsequent killings.'®®

73.  Kalimanzira submits that the Trial Chamber erred in convicting him in relation to this
incident.'”” In this section, the Appeals Chamber will consider whether the Trial Chamber erred in
the assessment of the evidence of the killings. In this respect, Kalimanzira contends that there is
insufficient evidence dembnsfrating that killings in fact followed the ceremony.198 The Prosecution
responds generally that Kalimanzira’s arguments lack merit, but does not address the sufficiency of

the evidence relating to the killings.'”

74.  The Appeals Chamber recalls that “an aider and abettor carries out acts specifically directed
to assist, encourage, or lend moral support to the perpetration of a certain specific crime, which
have a substantial effect on the perpetration of the crime.””™ The Appeals Chamber has explained
that “{a]n accused can be convicted for aiding and abetting a crime when it is established that his
conduct amounted to tacit approval and encouragement of the crime and that such conduct
substantially contributed fo the crime.”*' Where this form of aiding and abetting has been a basis of
a coniziction, “it has been the authority of the accused combined with his presence on (or very near
to) the crime scene, especially if considered together with his prior conduct, which all together
allow the conclusion that the accused’s conduct amounts to official sanction of the crime and thus

substantially contributes to it 202

75.  In view of Kalimanzira’s position as directeur de cabinet of the Ministry of Interior, it was
reasonable for the Trial Chamber to determine that his silent presence during Ndayamabaje’s

inflammatory speech would have offered tacit approval of its message. The basis of Kalimanzira's

' Trial Judgement, paras. 291-293, 739.

' Trial Judgement, paras. 292, 293.

1% Trial Judgement, para. 291.

197 Kalimanzira Notice of Appeal, paras. 23-29; Kalimanzira Appeal Brief, paras. 92-161.

1% K alimanzira Appeal Brief, paras. 117-119, 135, 136.

1% prosecution Response Brief, paras. 75-90. See also T. 14 June 2010 pp. 32-37.

2 Muvunyi Appeal Judgement, para. 79, See also Seromba Appeal Judgement, para. 44; Blagojevic and Joki¢ Appeal

Judgement, para. 127, — \J\
™ Brdanin Appeal Judgement, para. 273. See also Brdanin Appeal Judgement, para. 277. \
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conviction, however, rests on the Trial Chamber’s conclusion that Kalimanzira’s tacit approval not
only sanctloned Ndayamba_]e s message, but in fact substanhally contributed to killings which

-occurred after-the ccremony

76.  As the ‘Trial Chamber noted, .Witnesscs B’BB and B‘C-A atteéf to. kjllings occurring -after the
meeting.2** Their accounts regarding these crimes are vague and devoid of any detail. In particular,
the extent of Witness . BBB 's description of the klllmgs 18 that “after the speech, people went to
sweep their houses, that is to say, to kill those persons.””” Witness BCA’s account is similarly
brief: “As was noticed later on, it meant that [Tutsis and Hutus who opposed the government] who
had been-hidden had to be taken out of their hiding so that they should be Killed as well.”2®

77.  The Appeals Chamber, Judge Pocar dissenting, .considers that it is unclear from either
account whether the witnesses had first-hand knoWle'dgc of the killings or whether their evidence
was hearsay. They refer to no particular incident, provide no approximate time-frame for the
Killings, and do not give any identifying information concerning the assailants or victims. In such
circumstances; the Appeals Chamber finds, Judge Pocar dissenting, that it is impossible to
determine with any feésonab.le certainty wh‘c;ther any killings in fact occurred following the meeting

and, if so, the degree to which they were related to the Ceremony.

78, In'the Muvunyi case, the Appeals Chamber reversed a conviction for genocide because the
evidence of the killings which.underpinned the finding of guilt were based on second- or third-hand
testimony that “contam[ed] no detail on any spec1ﬁc incident or the frequency of the attacks n207

The Appeals Chamber, Judge Pocar dissenting, can identify no material distinction betwccn the

quality of the evidence in the Muvunyi case and that provided by Witnesses BBB and BCA here

with respect to the occurrence of killings.

79.  Consequently, the Appeals Chamber, Judge Pocar dissenting, is not persuaded that the Trial
Chamber acted reasonably in relying on the evidence of Witnesses BBB and BCA about the
subsequent killings. No reasonable trier of fact could have concluded that Tutsis were killed as a
result of the ceremony in circumstances where it heard no evidence about even a single incident.
Therefore, the Trial Chamber erred in fact in finding that the evidence showed that Kalimanzira’s
presence at the inauguration substantially contributed to subsequent acts of genocide. As a result,

the Appeals Chamber need not address Kalimanzira’s other arguments under this ground of appeal.

22 Brdanin Appeal Judgement, para. 277.

203 Trial Judgement, para. 292. \\f\
20 Trial Judgement, para. 291. See also T. 16 June 2008 p. 20; T. 18 June 2008 pp. 50, 51. (—&

25T 16 June 2008 p. 20.
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80. For the forgoing reasons, the Appeals Chamber, Judge Pocar dissenting, grants
Kalimanzira’s Fifth Ground of Appeal and reverses his conviction for aiding and abetting genocide

based on this event.

W

261 18 June 2008 pp. 50, 51.
207 Muvunyi Appeal Judgement, para. 69. See also Muvunyi Appeal Judgement, paras. 68, 70-72.
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E. Alleged Errors Relating to Kabuye Hill (G

81.  The Trial Chamber convicted Kalimanzira for aiding and abetting genocide, in part, based
on his involvement in the ‘massacre of Tutsi civilians at Ka-bliye 'ﬁill in Butare Prefecture .bn 23
April 1994%%® In particular, the Trial Chamber found that, sometime before noon on that day,
Kalimanzira became angry while at the Mukabuga roadblock after learning that Tutsis at the hill
had successfully defended themselves, which demonstrated his knowledge of the attack and his
intention for Tutsis to be killed there. 29 The Trial Chamber further found that, later that day,
Kahmanzlra was present when Sub-Prefect Domlmque Ntawukulilyayo instructed Tuts1s at the
Gisagara marketplace to seek refuge at Kabuye hill2"® According to the Trial Chamber,
Kalimanzira’s presence showed tacit approval of, and gave credence to, the sub-prefect’s false
assurances of Safety.zn The Trial Chamber determined that, in a similar fashion, Kalimanzira
stopped Tutsis on the KabuyeﬁGisagara road and told them to go to Kabuye hill, promising them
safety 212 Finally, the Trial Chamber found that Kalimanzira then went to Kabuye hill along with
armcd soldiers and pohcemen who, using thelr firearms, massacred Tutsis there, resulting in an
“enormous human tragedy.”*" The Trial Chamber concluded that “Kalimanzira’s role in luring
Tutsis to Kabuye hill and his subsequent assistance in providing armed reinforcements substantially
contﬁbuted to the overall attack.”'* The Trial Chamber further concluded that his actions

demonstrated his genocidal intent.?"?

82, Kailimanzira contests his conviction, citing a number of alleged errors.2'® In this section, the
Appeals Chamber considers whether the. Trial Chamber erred in: (1) determining that Kalimanzira
aided and abetted genocide; (2) assessing witness credibility and identification evidence; (3) its
findings relating to the Gisagara marketplace; (4) its findings relating to the Kabuye-Gisagara road;

and (5) its findings relating to Kalimanzira’s presence at Kabuye hill.

1. Alleged Errors in Determining Whether Kalimanzira Aided and Abetted Genocide

§3.  The Trial Chamber found that Kalimanzira substantially contributed to the massacre on
Kabuye hill on 23 April 1994 by convincing Tutsis to seek refuge there and by providing armed

208 Tria] Judgement, paras. 392, 393, 739.

2 Trial Judgement, paras. 376, 378, 392.

1% Trial Judgement, paras. 367, 392.

21! Trial Judgement, para. 392.

212 Trig)l Judgement, paras. 371, 392.

213 Trial Judgement, para. 393.

24 Tria} Judgement, para. 393.

215 Trial Judgement, para. 393.

216 Kalimanzira Notice of Appeal, paras. 17, 30-43; Kalimanzira Appeal Brief, paras. 162-341. In his Appeal Brief,
Kalimanzira addresses his Third Ground of Appeal relating to alleged errors concerning the Trial Chamber’s

)
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: relnforccments for subsequent attacks on them. 7 The Trial Chamber also explicitly concluded that
Kahmanzua possessed genomdal intent based on several factors 218 Pirst, the Trial Chamber
concludcd that, on 23 April 1994 Kallmanzlra became enraged on learning that the Tutsis at
Kabuye hill successfully defended themselves and had not been killed and that he asked to be

shown where the Tutsis were.'® Second, it found that he demonstrated “tacit approval of [Sub-

Prefect] Ntawukulilyayo's expulsion of Tutsis from the Gisagara marketplace to Kabuye hill.”?*

Third, it concluded that Kalimanzira assisted the massacre on Kabuye hill by providing armed
reinforcements to 'facilitate the killings.zz] Finally, the Trial Chamber also took into account
Kalimanzira’s conduct in relation to the attack along with other actions during the relevant time

period and' concluded that these factors demonstrated his intent to destroy the Tutsi group.”

84.  Kalimanzira contends that the Trial Chamber erred in its assessment of whether he aided
and abetted genocide. First, he asserts that no 'actidn he took could constitute a “substantial”
contribution to the massac_re at Kabuye hill.** Speciﬁrcally,\‘ Kalimanzira notes th_at hone of the
Prosecution or Defence witnesses who were part of the attackih_g_. fbrces‘ reported".se-ei.ng him at
Kabuye hill except for Prosecution Witness BBO, whosé testimony the Trial Chamber did not find
credible.”* Taking his absence from Kabuye hill as a given, Kallmanzlra reasons that he could not
‘have influenced those who were attacking Tutsis there and thus that he could not have substantially

contributed to the massacre.?

85,  Kalimanzira further contends that the Trial Chamber failed to adequately justify its finding
that he possessed the required mens rea for aiding and-abetting genacide.””® He maintains that the
Trial Chamber-did not adequately explain how it concluded that he knew of the genocidal intent of
the principal perpetrators, or that he was aware that his acts contributed to the principal
perpetrators’ criminal plan.??’ Kalimanzira also asserts that the Trial Chamber erred in discussing
his mens rea for genocide in a separate section of the Trial Judgement applicable to all relevant

counts of the Indictment.?® He asserts that this section improperly analyzes muitiple separate

assessment of his genocidal intent in connection with his Sixth Ground of Appeal. See Kalimanzira Appeal Brief, para.
58.
217 rig) Judgement, para. 393.

218 Tria] Judgement, para. 393. See also Trial Judgement, paras. 733, 734,
219 g0e Trial Judgement, para. 733. See also Trial Judgment, paras. 321-324.
220 Trig] Judgement, para. 734. See also Trial Judgement, para. 367.
21 Trial Judgement, para. 734, See also Trial Judgement, para. 393,
22 Trig) Judgement, paras, 393, 732-738.

23 Kalimanzira Appeal Brief, para. 196.

24 ¥ alimanzira Appeal Brief, paras. 197, 198. See also Kalimanzira Reply Brief, para. 24.
25 K alimanzira Appeal Brief, paras. 199-201,
226 K alimanzira Appeal Brief, paras. 202-221. T \J\
227 K alimanzira Appeal Brief, paras. 213-215. \
228 K alimanzira Appeal Brief, paras. 204-209.
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incidents and also focuses only on genocidal intent, rather than the specific mens rea required for

aiding and abetting.”

86.  The Appeals Chamber has explained that an “aider and abettor commit[s] acts specifically
aimed at assisting, encouraging, or lending moral support for the perpetration-of a ,sp\eciﬁc crime,
and that this support ha[s] a Substanti’al effect on the perpetration of the crime.”*® Whether a
particular contribution qualifies as “substantial” is a “fact-based inquiry”; such assistance need not
“serve a$ condition precedent for the commission of the crime.”?" With regard to the mens rea
required for aiding and abetting, the Appeais Chamber has held that “[t]he requisite mental element
[.;‘] is knowledge that the acts performed assist the commission of the specific crime of the
principal _p,erp_el:rator.”232 Specific intent crimes such as genocide require that “‘the aider and abettor
must know of the principal perpetrator’s specific intent.””*

87.  Kalimanzira's contention that the Trial Chamber erred in finding that he made a substantial
contribution to the killings at Kabuye hill is not convincing. The Trial ‘Chamber reasonably
concluded that he substantially contributed to the massacre by encouraging Tutsis to seek refuge at
Kabuye hill and by providing armed reinforcements to those trying to kill the Tutsis there.
Kalimanzira’s assertion that he did not _subétanﬁally aid the assault on Kabuye hill rests on his claim
that no credible witnesses who were alsd principal perpetrators placed him there. ™ However, this
claim does not take into account the evidence provided by Tutsi survivers of the attacks. It was on
the basis of their testimonies that the Trial Chamber placed him at Kabuye hill on 23 April 19943
The Appeals Chamber recalls that it is not necessary for a principal perpetrator to be aware of the
" aider and abettor’s contribution.?* It further recalls the Trial Chamber’s finding that the attacks at
Kabuye hill involved a large number of individuals over a broad terrain and long period of time.”’
In this context, it was reasonable for the Trial Chamber to conclude that Kalimanzira provided
substantial assistance to the massacre at Kabuye hill even if this assistance was not known to

principal perpetrators who testified before it.>®

229 ¥ alimanzira Appeal Brief, paras. 206, 218-220.

MSeromba Appeal Judgement, para. 44, See also Muvunyi Appeal Judgement, para. 79; Blagojevic and Joki¢ Appeal
Judgement, para, 127.

B Blagojevic and Joki¢ Appeal Judgement, para. 134.

22 Muvunyi Appeal Judgemerit, para. 79.

3 Blagojevic and Joki¢ Appeal Judgement, para. 127.

4 §oe Kalimanzira Appeal Brief, paras. 196-201. See¢ also Kalimanzira Reply Brief, para. 24.

35 See Trial Judgement, paras. 379-383, 393.

% See Tadic¢ Appeal Judgement, para, 229.

27 See Trial Judgement, paras. 386, 387.

8 Tpe Appéals Chamber further recalls that “the actus reus of aiding and abetting a crime may occur before, during, or
after the principal crime has been perpetrated, and that the location at which the actus reus takes place may be removed
from the location of the principal crime.” Bla¥ki¢ Appeal Judgement, para. 48. See also Blagoje Simic¢ Appeal
Judgement, para. 85, /\P i\[\
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88.  Kalimanzira is equally unconvincing insofar as he contends that the Trial Chamber erred in

separating its discussion of mens rea from the assessment of factual issues relaﬁng to Kabuye hill.
Contrary to Kalimanzifa’s suggestion, the Trial Chamber specifically addressed his intent with
rés_pcct to the events at Kabuye hill in a separate section of the Trial Judg.cment and incorporated
those findings into its analysié regardiné Kabuyc hill.?* The Appeals Chamber can identify no error

in the structure of this approach.

89.  The content of the Trial Chamber’s mens rea analysis, however, is problematic. The Trial
Chamber limited its analysis to diécu-ssin-g Kalimanzira’s specific intent to destroy the Tutsi group.
It did not make specific findings on the mens rea of the principal perpetrators or of his knoWledgc
of their intent,2*’ which, as noted above, is required to sustain a conviction for aiding and abetting
genocidc.z‘“ The Appeals Chamber considers however that the evidence before the Trial Chamber
was sufficient to support a finding that the principal perpetrators acted with genocidal intent in view

of_ how the attack unfolded and the context in which it occurred.

90.  The Trial Chamber’s .ﬁn'din'gs‘a-lso support its implicit conclusion that Kalimanzira knew of
the principal perpetrators’ geno_éidal intent. Even before the maséacre .é_t Kabuye hill, the anger
Kalimanzira demonstrated at the Mukabuga roadblock whe‘.n informed that the Tutsis at Kabuye hill
had successfully defended themselves and had not been killed strongly suggested that he was aware
of the principal perpetrators’ genocidal plans.*** This conclusion is confirmed by Kalimanzira’s
personal observation of the siege at Kabuye hill, which involved significant numbers of armed
individuals surrounding-and shooting at Tutsi refugees who had been told that Kabuye hill was a
place of safety.”* These findings compel the conclusion that Kalimanzira knew that the armed
reinforcements which he provided would' aid in the destruction, in whole or in part, of the Tutsi

ethnic group.

91,  For the foregoing reasons, the Appeals Chamber is not convinced that the Trial Chamber
erred in its analysis of the requirements needed to convict for aiding and abetting genocide.

Accordingly, this sub-ground of appeal is dismissed.

% See Trial Judgement, paras. 393, 733, 734,

M0 o Trial Judgement, paras. 733, 734. See also Trial Judgement, paras. 392, 393.

M The Appeals Chamber reiterates that in order to enter a conviction for aiding and abetting genocide it is not
necessary to prove that the aider and abettor himself had genocidal intent. See Ntakirutimana Appeal Judgement, para.
501; Krsti¢ Appeal Judgement, para, 140.

%2 Tria] Judgement, paras. 376, 392. '—‘ \J\
3 Trial Judgement, para. 734,
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2. Alleged Errors in the Trial Chamber’s Consideration of Witnesses’ Credibility and Provision of

Tdentification Evidence

92.  The Trial Chamber found that both Defence and Prosecution witnesses agreed on the broad
outlines of the assault on Kabuye hill and on certain elements of events at the - Gisagara
marketplace.*** It also noted that in the context of these two events, Defence witnesses’ failure to
see Kalimanzira did not preclude his presence. #5 With regard to the identification of Kahmanzlra
the Trial Chamber questioned Prosecution Witness BBO’s explanation of how he met Kalimanzira,
and doubted his ability to identify Kalimanzira at Kabuye hill. It determined that it would not rely
on his testimony without corroboration by reliable .evidence.?*® The Trial Chamber also noted that
Prosecution Witness BWO had met Kalimanzira on multipie occasions prior to 23 April 1994 and,
partly on this basis, found that he would have been able to identify Kalimanzira.**’ The Trial
Judgment did not refer to identi'ﬁqatidn evidence whcn_ assessing the testimony of Prosecution

Witncsses BDC, 'BCF', or BWI_{.248

93.  Kalimanzira asserts that the Trial Chamber erred in its analysis of witnesses’ testimony by
focusing on the suffering of Prosebﬁtion witnesses, but not on that of Defence witnesses.”* He
suggests that this demonstrates that the Trial Chamber inappropriately excused contradlctlons and
weaknesses in Prosecution witnesses’ testimony on the basis of their past sufferlng 2 He also
asserts that the Trial Chamber erred in accepting Defence witnesses’ testimony regarding the events

in question, but not taking into account their testimony that they did not see Kalimanzira.””’

94,  Kalimanzira further asserts that the Trial Chamber’s analysis of identification evidence was
flawed and incomplete. He suggests in his Appeal Brief, and states in his Reply Brief, that the
identifications at issue were made under difficult circumstances and thus should have been the
subject of careful analysis by the Trial Chamber.”** He submits that the Trial Chamber was unduly
influenced by the Prosecution’s practice of having its witnesses identify him from the witness stand
and thus did not discuss identification evidence in the Trial Judgment.”* Kalimanzira also provides

specific analysis of the identification evidence provided by Witnesses BBO, BCF, BDC, BWK, and

244 See Trial Judgement, paras. 365, 386.

5 Trial Judgement, paras. 365, 387.

26 Tria] Judgement, para. 375.

7 Trial Judgement, para. 383.

M2 goe Trial Judgement, paras. 372-391.

9 K alimanzira Appedl Brief, paras. 166-168.

20 g olimanzira Appedl Brief, paras. 169, 170. See also Kalimanzira Reply Brief, para. 19. : (X A VA
3! K alimanzira Appeal Brief, para. 174.

22 6o Kalimanzira Appeal Brief, para. 179; Kalimanzira Reply Brief, para. 20.

%3 Kalimanzira Appeal Brief, paras. 176-178.
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BWO in their testimony.”® Kalimanzira focuses especially on Witness BWK, noting that she
testified to meeting him only ence prior to 23 April 1994, when he was identified by a third party.

Kalimanzira also observes that she again required assistance in order to identify him on
23 April 1994.%°

95.  The Prosecution responds that the Trial Chamber gave careful consideration to the
testimony of Survivof witnesses for both the Prosecution and the Defence. It contends that
differences in the Trial Chamber’s description of these witnesses did not amount to an error.>® It
also suggests that the Trial Chamber appropriately chose to accept ‘aspects of .the Defence
witnesses’ testimony without finding that it undermined the testimony of Prosecution witnesses.”’
The Prosecution further contends that the Trial Chamber acted within its discretion in not
specifically discussing the identification evidence of certain witnesses. The Prosecution asserts that
there were no difficult circumstances with regard to identification that would r.eqﬁire a more
rigorously reasoned opinion on this issue. 2% With rcgard to Wltness BWK, it notes that she
provided “detailed evidence” regardlng her ﬁrst encounter with Kallmanzlra, and notes that her

meeting with him on 23 April 1994 “must have been clearly memorable to her.”%**

96. The Appeals Chamber recalls that in assessing witness testimony, “it falls to the Trial
Chamber to take the approach it considers most appropriate for the assessment of evidence.”*® A
trial chamber “is [...] not obliged in its judgement to recount and justify its findings in relation to

-every submission made at trial.”*®' In addition, “neither the Rules nor the jurisprudence of the

Tribunal oblige[} [a] Trial Chamber 1o zequire a particular type of identification evidence.”*%

. However, 1dent1ﬁcat10ns made in difficult circumstances, such as darkness, obstructed view, or
traumatic events, ? require careful and cautious analysis by a trial chamber. 254 In addition, in-court
identification evidence should be assigned “little or no credence” given the signals that can identify
an accused aside from prior acquaintance.m The Appeals Chamber further recalls that *[a] Trial

Chamber has the discretion to cautiously consider hearsay evidence and has the discretion to rely on

34 Ralimanzira Appeal Brief, paras. 182-192. See also Kalimanzira Reply Brief, paras. 21, 22.
% Kalimanzira Appeal Brief, paras. 188-190.
236 Prosecunon Response Brief, paras. 93, 94,
57 Prosecution Response Brief, para. 95.
% prosecution Response Brief, paras. 97-99, 106. The Prosecution also provides specific analysis of the identification
evidence provided by Witnesses BWO, BDC, BCF, BBO, and BWK, and concludes that their identifications were
reliable. See Prosecution Response Brief, paras. 100-105.
% prosecution Response Brief, para. 104,
20 Rutaganda Appeal Judgement, para. 207.
2:; Muhimana Appeal Judgement, para. 176.
Kamuhanda Appeal Judgement, para. 298.
53 See, e.g., Kupreski¢ Appeal Judgement, para. 40. K_T\\A
6 See, e.g., Bagilishema Appeal Judgement, para. 75. See aiso Kupreski¢ Appeal Judgement, para. 39.
2% Kamuhanda Appeal Judgement, para. 243,
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jt,n268 However, “the weight aﬁd-probative value to be afforded to that evidence will usually be less
than that accorded to the evidence of a witness who has given it under oath and who has been cross-

examined,”*"’

97.  Kalimanzira provides no relevant evidence or analysis to support his contention that the
Trial Chamber inappropriately excused .wéaknesses in Prosecution witnesses’ testimony on the
basis of their past suffering. The App.cals Chamber also finds that the Trial Chamber acted within
its discretion in accepting Defence witnesses’ testimony regarding eventé at Gisagara marketplace
and Kabuye hill, while also concluding that their failure to see Kalimanzira did not preclude his
presence at these locations. Large numbers of individuals were involved in these two events, and
the Trial Chamber’s conclusions rcgardmg Kabuye hill - that “no witness alone could amply
describe everything that transpired or 1dent1fy everyone who was prescnt ~ applies to the events at

Gisagara marketplace with equal force.?®

98. 'The Appeals Chamber notes that Kalimanzira points to no evidence and provides no
analysis in relation to his assertion that -identifications occurred under difficult circumstances.
Therefore, this contention is summarily dismissed. The Appeals Chamber further notes that
Kalimanzira appears to contradict himself by claiming that the in-court identification by
Prosecution witnesses led the Trial Chamber to ignore the issue of identification evidence, while at
the same time referring to Trial Chamber analys1s of such identification evidence relatmg to
Witnesses BBO and BWO.?® In any event, the evaluation in the Trial Judgement of individual
witness testimonies demonstrates that, for the most part, the Trial Chamber reasonably discussed
identification evidence when this was relevant to assessing a witness’s credibility. Thus, analysis of
identification evidence was reasonably used both to explain the Trial Chamber’s caution in
accepting Witness BBO's evidence, and to help justify the finding that Witness BWO was credible.
The absence of any analysis of identification evidence with respect to Witnesses BDC and BCF
from the Trial Judgement is also reasonable. Both testified that they had seen Kalimanzira more
than once prior to 23 April 1994, and their testimonies partially corroborated each other, lending
them additional credibility.*’®

99. By contrast, the Trial Chamber’s failure to discuss identification evidence with regard to
Witness BWK’s uncorroborated identification testimony is problematic. In her testimony, Witness

BWK stated that she only saw Kalimanzira once before 23 April 1994, when she overheard a

266 Karera Appeal Judgement, para. 39 (internal citations omitted).

Karera Appeal Judgement, para. 39.

% Trial Judgement, para. 387. See also Muhimana Appeal Judgement para. 113 (noting the limited probative value of
claims by witnesses who did not see an accused during large scale attacks).
% Compare Kalimanzira Appeal Brief, para 178, with Kalimanzira Appeal Brief, paras. 185, 191. f‘\\[\
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conversation about him in a bar he had entered. 27! The extent to which he was identified even in this

circumstance is unclear. Dunng the -examination-in-chief, Wltness BWK explamed that she

27 whﬂe on Cross-

overheard the barman 1dent1fy Kahmanzxra by name to the bar ewner,
.examination she tesnﬁed that she overheard the barman identify Kal1rnan21ra as the “gentleman
from Kirarambogo” *” Wltness BWK also explained that, although -she thou-ght Kalimanzira
seemed familiar when she met him on the Kabuye-Gisagara road on 23 April 1994, she only linked
him to the mdwmiual from the bar when a man named Gakeri, who was escomng her and other
Tutsis, identified him as Kahmanmra Consequently, it follows that the basis of Witness BWK’s
identification of Kalimanzira on both occasions is hearsay. While a conviction may be based on this
type of -evidence, caution is warranted in such circumstances.?” In this case, -g"i_ifen the unclear
nature of Kalimanzira’s identification by the barman, and Witness BWK’s .uncer-tainty over
Kalimanzira’s identity when she met him et the Kabuye-Gisagara road, the Trial Chamber should
have exp11c1t1y explained why it accepted Witness BWK’S identification ev1dence The Appeals
Chamber, Judge Pocar dissenting, .considers’ that its failure to provide such Justlﬁcauan constituted

an.error of law.

100. In view of the Trial Chamber’s Iegal error, the Appeals Chamber, Judge Pocar dlssentmg,
will proceed to con31der the relevarit ev1dence 276 The Appeals Chamber, Iudge ‘Pocar dlssentlng, is
particularly concerned by the uncertainty over whether and to what extent’ Kalimanzira was even
identified by name prior to the meeting o the Kabuye-Gisagara road. The Appeals Chamber, J udge
Pocar dissenting, also notes that there is no indication as to the credibility of either individual who
identified Kalimanzira to Witness BWK on the record. In these circumstances, the Appeals
Chamber, Judge Pocar dissenting, considers that reliance on Witness 'BWK"S uncorroborated

identification evidence 1s unsafe.

101, For the foregoing reasons, the Appeals Chamber, Judge Pocar dissenting, grants
Kalimanzira’s appeal, in part, insofar as it relates to identification evidence by Witness BWK. The
impact of this finding will be considered later in this section. The Appeals Chamber dismisses

Kalimanzira’s remaining arguments in this sub-section,

20 See T. 5 May 2008 p. 18; T. 9 May 2008 pp. 33, 34.
77 See T. 9 May 2008 pp. 15, 16.
ig T. 9 May 2008 p. 16.
T. 19 May 2008 p. 56. —
2T, 9 May 2008 p. 18. \ \\/\
m Muvunyi Appeat Jndgement, para. 70.
7% See supra para. 8.
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3. Alleged Errors Relating to Events at Gisagara Marketplace ( April Event)

102. The Trial Chamber based its analysis of the events at the Gisagara marketplace primarily on
the evidence of ‘PI'D'SGCUﬁQH Witnesses BCF, BDC, and BWO, and Defence Witnesses AM14 and
FCS. 2" 1t concluded that on 23 April 1994 Kalimanzira stood next to Sub-Prefect Ntawukulilyayo
.és the latter told Tutéis gathered at the ‘Gisagara marketplace to travel to Kabuye hill and promised
them protection there.”" The Trial Chamber found that the expulsions of Tutsi refugees from the
Gisagara marketplace took place in waves over several days.?” The Trial Chamber reasoned that
most discrepancies within .and among witnesses’ testimonies 'and their prior statements were
immaterial, and in any event based -on factors such as their participation in different waves of
expulsion, the passage of time, misrecorded statements, caution in testifying, and the chaotic

circumstances at the Gisagara marketplace. "

103. Kalimanzira asscrtg; that the Trial Chamber should have, but did .not, explain why it believed
that during his vi-sit 10 "ﬁie*Gisa-gara ‘marketplace, he was aware that the promises of security at
Kabuye hill made by Sub-Prefect Ntawukulilyayo were Talse.”®! Kalimanzira further asserts that the
Trial Chamber erred in suggesting that there were multiple waves of expulsions froni the
marketplace. In particular, he notes that Witness BCF did not mention several waves of expulsions,
even though he was present for several days prior to 23 April 1994 .and was one of the last persons
to leave the marketplace.28? Kalimanzira concludes that the Trial 'Ché.mbcr was thus not justified in
finding that the contradictions between Witness BWO's testimony and those of certain other
witnesses were due to their describing different waves of expulsions®® He also notes that
Witness BWQ claimed to be sufficiently close to the speakers to be able to 'idehtify various officials
in the marketplace, undermining the Trial Chamber’s conclusion that Witness BWO’s location

might have prevented him from seeing Kalimanzira, if the latter was presenl;.234

104. XKalimanzira further submits that the Trial Chamber failed to properly consider discrepancies
between Witness BCF’s testimony, his prior statements, and Defence evidence.”® Kalimanzira also
maintains that Witnesses B‘CF and BDC colluded with each other, basing this assertion primarily on
the facts that they are from the same area of Rwanda, that their stays in Arusha overlapped, and that

277 Pria) Judgement, paras. 358-367.

78 Trial Judgement, para. 367.

2 Trial Judgement, paras. 364-366.

% See, e.g., Trial Judgement, paras. 358-367.

) Kalimanzira Appeal Brief, paras. 224-229.

82 g alimanzira Appeal Brief, paras, 245-247. Y \f\
3 K alimanzira Appeal Brief, paras. 245-247. \

2% Kalimanzira Appeal Brief, para. 244.

28 Kalimanzira Appeal Brief, paras. 230-236, 250-253.
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they presented testimonies that were more similar than their prior witness statements.**®
Kalimanzira contends that the Trial Chamber also erred in failing to accord sufficient weight to the
evidence of Defence witnesses, especially to the testimony of Witnesses AM14 and FCS that they

did not see him at the Gisagara marketplace on .23 April 1994.%%

105. The Appeals Chamber is satisfied that the Trial Chamber’s findings concerning
Kalimanzira's actions at the Mukabuga readblock allowed it to reasonably conclude that
Kalimanzira was aware that Sub-Prefect Ntawukulilyayo’s promises of safe refuge at Kabuye hill
were false. The Trial Chamber also acted within its discretion in finding that discrepancies within
and between the testimonies and prior statements of Witnesses BCF and BDC, and contradictions
between their testimony and that of certain Defence witnesses, were not significant. In this regard,
the Appeals Chamber recalls that trial chambers enjoy broad discretion in r-choosing' which witness
testimony to prefer, and in assessing the impact on witness credibility of inconsistencies within-or
between witnesses’ testimonies and prior statements.”®® The Trial Chamber réasonably’ explained
that the discrepancies and contradic.tioné could be explained by factors such as the ﬁassage of time
and chaotic circumstances at the Giéagara marketplace.”®® Kalimanzira is unconvincing in alleging
collusion between Witnesses BCF and BD‘C. The facts that their testimonies converged more than
their prior statements, that their stays in ‘-Arusha overlapped, and that they came from the same part

of Rw_anda are not alone sufficient to ‘establish that collusion occurred.

106. By contrast, the Trial Chamber’s justification for the existence of multiple waves of
expulsions is not reasonable given the evidence before it. In explaining why no Prosecution witness

referred to such multiple waves of expulsions, the Trial Chamber reasoned that:

Prosecution witnesses were refugees who were instructed to move, and who testified 1o events as they
experienced them[;] they would not conceivably have stayed at the marketplace [...] to wilness an
expulsion in multiple stages, nor could they be expected to know that a group of refugees had been
moved from the marketplace at other times. [I]t [was] likely that thousands of refugees would not have
shown up at the marketplace all at once, and that as they flowed into the marketplace, they would have
been moved at various stages.

107. The Appeals Chamber considers that this explanation does not fully account for the fact that
Prosecution Witness BCF, who operated a store in the vicinity of the Gisagara marketplace,

testified to only one wave of expulsion.?”’ Witness BCF testified that he lefi the Gisagara

2% K alimanzira Appeal Brief, paras. 237-242.
2% Kalimanzira Appeal Brief, paras. 254-262.
%8 See Muvunyi Appeal Judgment, para. 144; Seromba Appeal Judgement, para. 116; Simba Appeal Judgement,
para. 211; Muhimana Appeal Judgement, para. 58; Ntakirutimana Appeal Judgement, para. 258.

%9 See Trial Judgement, paras. 360, 361, 365. — \\ﬂ
20 1vial Judgement, para. 366, N
P! See T. 5 May 2008 pp. 10-13; T. 12 May 2008 pp. 11-14, 27-33.
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marketplace in the afternoon of 23 April 1994:%? thus he was in-a position to observe any additional

expulsions that ‘ocourred prior to that time. It is implausible that he would not have observed or
mentioned a prc\uous wave. of expulsion that included an address by Sub-Prefect Ntawukuhlyayo to
a large group of refugees. 2% In addition, Defence Witness AM14, who was not a refugee” and
who lived in a house near the Gisagara marketplace, explicitly stated that there was only one wave
of refugees expelled from there.?® These testimonies undermine the assumptions on which the Trial

Chamber’s reasoning concerning multiple waves of expulsions is based.

108. The Trial Chamber’s error regarding multiple waves of expu'isions does not, however,
obviate its broader conclusions regarding the Gisagara marketplace. The Trial -Chamber suggested
that, even 1f he had attended the same event as Witnesses BCF and BDC, Witness' BWO might not
have been able to observe Kalimanzira due to his location in the crowd of refugees. 2% Given the
chaotic circumstances at the marketplace and the fact that Kalimanzira did not speak at this
meeting, the Trial Chamber acted within.-th.c bounds of its discretion in reaching this conclusion. In
any event, the Trial Chamber’s findings relating to Kalimanzira's tole were primarily based on the
testimonies of Witnesses BCF and BDC, whose placement of Kalimanzira at Gisagara marketplace
was also echoed by Witness BDI1.¥ It was within the Trial Chamber’s discretion to find these
witnesses credible even though significant aspects of their testimony divergéd from the testimony of

Witness BWO.

109. For the foregoing reasons, the Appeals Chamber is not convinced that the Trial Chamber
materially erred in its analysis of Kalimanzira’s role in the events at the Gisagara marketplace.

.Accordingly, the Appeals Chamber dismisses this sub-ground of appeal.

4, Alleged Errors Relating to Events at Kabuye-Gisagara Road

110. . The Trial Chamber based its analysis of events at the Kabuye-Gisagara road solely on the
testimony of Prosecution Witness BWK.*® In particular, the Trial Chamber concluded that, on
23 April 1994, Kalimanzira personally encouraged a group of Tutsis to travel to Kabuye hill, telling
them that they would be safe there.2” The Trial Chamber characterized Witness BWK’s evidence

as credible, discounting minor inconsistencies between her testimony and her prior statement,”® It

292 Trial Judgement, paras. 304-306.
3 goe Trial Judgement, paras. 363, 364.
% See T. 19.November 2008 pp. 64, 65.
;jz See T. 19 November 2008 pp. 69-71.
Trial Judgement, para. 363.
7 Trial Judgement, para, 363. "’\\\r\
%8 Trial Judgement, paras. 368, 371.
% Trial Judgement, para. 371.
300 Trial Judgement, paras. 369-371.
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found her testimony partially corroborated by that of other Prosecution witnesses who placed

Kalimanzira nearby, at the Gisagara marketplace, on the same day.™*' It also noted her mention of a
man named Gakeri, who was ordered to escort her and ot_her Tutsis to Kabuye hill, and observed
that Witness BWO testified that an individual by ‘that same name was instructed to accompany
Tutsis to Kabuye hill.**® The Trial Chamber concluded that Witﬁess BWO’-s' evidence offered

additional corroboration of Witness BWK’s testimony.m3

111, In connectioh _with_ these findings, Kalimanzira asserts that the Tﬂa‘l 'Cha‘mbcr erred in
discounting variations between Witness BWK’s testimony and prior statement regarding the date of
her meeting with Kalimanzira, the number of individuals in ﬁis car, and the uniform of
Kahmanzua s chauffeur.’® Kalimanzira also contends that the Trial Chamber erred in finding
Wltncss BWK’s testimony . partly corroboratcd He submits that the testimony of witnesses to events
at the Gisagara marketplace is not appropriately cited to corroborate Witness BWK’s testimony
regardmg the Kabuye-Glsagara road, and that, while both Witnesses BWO and BWK may have

referred to a man named Gaken there is no proof that it was the same Gakeri.*®

112. The Prosecution responds that Kalimanzira merely repeats assertions made at.trial, without

explaining how the Trial Chamber’s approach was erroneous.””

113. The Appeals Chamber recalls its finding, Judge Pocar dissenting, that it was unsafe for the
Trial Chamber to ‘rely on Witiess BWK's uncorroborated identification evidence with respect to
Kaﬁmanzind.w The ‘Appeals Chamber, Judge Pocar dissenting, underscores that the partial
corroboration noted by the Trial Chamber only suggests that Kalimanzira was in the general area
and that a man called Gakeri escorted Tutsis to Kabuye hill, but does nothing to reliably support
Witness BWK's specific identification of Kalimanzira, The Appeals Chamber, Judge Pocar
dissenting, therefore is not satisfied that Witness BWK's testimony can be relied on to establish
facts concerning Kalimanzira’s actions at the Kabuye-Gisagara road absent additional evidence.
Given that Witness BWK’s testimony was the only direct evidence of the events that occurred at the
Kabuye-Gisagara road on 23 April 1994, the Appeals Chamber, Judge Pocar dissenting, considers

that the Trial Chamber’s findings regarding Kalimanzira’s actions there are unsafe.

391 Trial Judgement, para. 370.
302 1] Judgement, paras. 315, 329, 370, citing T. 12 May 2008 p. 65.
;‘;: Trial Judgement, para. 370.
Kalimanzira Appeal Brief, paras. 267-278. ‘
35 ¥ alimanzira Appeal Brief, paras. 281-285. N\ W
30 prosecution Response Brief, paras. 115, 116,
W7 See supra Section IILE.2 (Alleged Errors in the Trial Chamber’'s Consideration of Witnesses’ Credibility and
Provision of Identification Evidence).
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114.  For the foregoing reasons the Appeals Chamber Judge Pocar chssentmg, grants this sub-
: ground of Kahrnanzn:a 8 appeal The impact of this ﬁndmg will be dlscussad below.

5. Alleged Errors Rolatm 10 Kahmanzxra g Presonco and Ac'aons at Kabuye Hill

115. Although it discussed_ -other witncssos" ‘tosti-rnony, the Trial “Chambor_ based its analysis of
Kalimanzira’s actions during th'o .'attaOk at .Kabuy'ohill on the evidence of Witnesses BDC, BCF,
and BWO.’ 308 1 described the Kabuye hill massacre as in‘volving thousands of individuals acting in
a broad area over a Jong period -of time. 3 The Trial Chamber found Witnesses BDC and BCF
crcdlble and excused certam mconsmtencws between and within their testimonies and prior
statements as caused by the passage of time, their trauma, and thelr low level of education.*'® The
Trial ‘Chamber also found Witness BWO credible, although it concluded that his testimony
concerning Kalimanzira’s actions at Kabuye hill related to an 1nc:1dent that was different from the
.one which Wll:nesses BDC and BCF- doscnbed M The Trial Chamber con31dercd thc assertions -of
W1tness BBO Togardlng Kalimanzira’s actions at Kabuye hill, but found his- credltuhty questaonable
and declined to accept his testimony without corroboration.’'? By contrast, the Trial Chamber
accoptod that Witness BXG's testimony was “consistent with the general trend of evidence relatlng_
to Kabuye hill,” even though he did not testify to seeing Kahman21ra therf.».“3 The Trial Chamber
reviewed various accounts of w1tnesses but reasoned that the fact that some of them did not see
Kahmanma at Kabuye hill ‘was not inconsistent with his presence there.? 314 Fmally the Trial
Chamber dismissed Kalimanzira’s assertion that vehicles could not physically reach Kabuye hill.*"?
In_this respect, it noted that certain. Defence Vwi_tncsses testified that they reached the area in
vehicles, found that the specifics .of where vehicles stopped were a “minor detail”, and reasoned that

“Kabuye hill was not reached from one direction only.”!®

116. Kalimangzira asserts that the Indictment was defec.tive concerning the specifics of the attack
on Kabuye hill and that its imprecision allowed the Trial Chamber to lay a new charge against him
by finding that the Prosecution witnesses’ testimony related to two separate incidents at Kabuye
hill.?'” He further asserts that the Trial Chamber erred in ignoring the widely varying dates given by

different witnesses for the assault on Kabuye hill, as well as in not specifying an event that could

*® Trial Judgement, paras. 372-387.

3% Trial judgement, para. 387.

310 rial Judgement, para. 381,

W Trigl Judgement, paras. 382, 383.

312 Trial Judgement, para. 375.

313 Trial Judgement, para. 378. ~ \\
*" Trial Judgement, paras. 384, 387. \

315 Trial Judgement, para. 385.

318 Trial Judgement, para, 385.
7 Kalimanzira Appeal Brief, paras. 293-301, 317, 318.
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serve as a commen point -of reference for witness testimonies that provided varying date
o .

estimates.”!

117. Kalimanzira -'fu'r‘th:;f subfnlips' rfhat the Trial ‘Chamber failed to juata‘fy its acceptance of
testimony by Witne_s'scs:BDC and B:CF, given the significant contradictions ih._thei.r‘sev'idence.m'Hc
also asserts thét the Trial Chamber’s ana’_lyfsis was carcles’s,dainﬁng that it misattributed relevant
testimony of the ’two_-w_itnesses;32° Wlth regard to Witness BWO, Kalj-manzira asserts that his
testimony contradicts ‘that -of -other Prosecution witnesses, and Chata‘c_téfﬁes the Trial Chamber’s
analysis thereof as flawed.??! Kalimanzira further asserts that the Trial Chamber failed to specify if
it.eventually relied on Witness BBO’s :tesﬁmdny,m and that it did not explain how Witn_ess BXG’s
evidence was corroborated by othef witnesses’ accounts of Kalimanzira’s actions on Kabuyc hilt*»
Kalimanzira also maintains that the Trial Chamber gave insufficient weight to Defencc witnesses’
tc_:sti_-mony as-scr'tin-g that they did not see him at Kabuye hill, emphasizing that several Defence

witnesses were present at Kabuye hill for multiple days.’*

118, Finally, Kalimanzira contends that the Trial Chamber erred in not conducting a site visit-or
coﬁsidcﬁng Defence witnesses’ testimony regarding the absence of roads on 'K-abﬁye hill.**
Kalimanzira assérts that .thé Trial Chamber failed to sufficiently explain its .'acccptancé of
Prosecution witnesses’ testimony that his vehicle was parked on Kaibuye hill near the rcf:"f.ugcses.s""’6
He notes that if the Trial Chamiber believed the vehicle parked at a greater 'di.stancc, it should have
‘pI’OVidéd ‘more reasoning 1o .support this conclusion.®”’ Kalimanzira also submits that the Trial

Chaniber failed 1o support its conclusion that Tutsis on Kabuye hifl were spread over a wide area,

18 Kalimanzira Appeal Brief, paras. 288-292, Kalimanzira notes that he suggesied in his Final Trial Brief making the
heavy rainfall mentioned by nearly all witnesses that common point of reference. See Kalimanzira Appeal Brief, paras.
288, 289.

3% Kalimanzira Appeal Brief, paras. 309-311, 313, Issues that Kalimanzira claims Witnesses BDC's and BCF's
testimony contradict each other on include, inter alia: the number of vehicles he arrived at Kabuye hill with; the number
and type of individuals who accompanied him; his behavior; and whether he ieft before or afier fighting started. See
Kalimanzira Appeal Brief, para. 310. :

0 g alimanzira Appeal Brief, para. 312, comparing Trial Judgement, para. 309, with T. 5 May 2008 p. 19 (French
version); T. 12 May 2008 pp. 32, 33, 44 (French version); T. 20 May 2008 p. 75 (French version). See also T. 5 May
2008 p. 14 (English version); T. 12 May 2008 p. 37 (English version); T. 20 May 2008 pp. 28, 29 (English version).
Kalimanzira asserts that, while the Trial Chamber attributed the claim that Kalimanzira stayed for a short time after the
start of shooting to Witness BCF, this siatement was in reality made by Witness BDC. The Appeals Chamber notes that
the French language transcript citation for 20 May 2008 provided by Kalimanzira is not correct.

2! K alimanzira Appeal Brief, paras. 314-319,

322 walimanzira Appeal Brief, paras. 302, 303.

32 Ralimanzira Appeal Brief, paras. 305-308.

24 K alimanzira Appeal Bricf, paras. 329-338. ' (‘X\\/\
325 See Kalimanzira Appeal Brief, paras. 320-328.

326 g alimanzira Appeal Brief, paras. 321-323.

3 K alimanzira Appeal Brief, para. 324.
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and suggests 'that all refugees would logically have stayed in the same area of Kabuye hill rather
than dlsperse |

119. - The Appeals Chamber tecalls the pnnc1ples of notice prcv;tously articulated in this
Judgement.*” With regard to the events at Kabuye hill, the Appeals Chamber notes that the
Indictment specified the place and date -of the Kabuye hill massacre, ‘the general 1dent1ty of the
victims, and that Kalimanzira sought to bring military and police reinforcements in -order to help
with ‘the attack. ** The Prosecution’s Pre-Tridl Brief further specified that Kalimanzira encouraged
Tutsis in the area of Gl-sagara to travel to Kabuye hill, brought armed men to Kdbuye hill, provided
details of the -assault there, and clanﬁed that Kalimanzira was seen at Kabuye hill more than
once. ! The Appeals Chamber finds that insofar as there was any vagueness in the Indictment, it
was cured by the Prosecution’s Pre-Trial Brief, and thus Kalimanzira had sufﬁcxent notice of the

material facts 'undcrpm-nmg his conviction.

120. - 4With rcgardm the dating of the attack, a number of approachcs was certamly ‘open 10 the
Trial Chamber However, Kalimanzira does not show “that it was unrcasonable for ‘the Trial
Chamber to-resolve dlverse testimonies regarding the date of the assault on Kabuye hill, rather than
to adopt the “common reference ‘point” - suggested in his Final Trial Brief. The Appeals: Chamber
recalls that “it falls to the Trial- Chamber to take the approach it considers most. appropriate for the

assessment of .ev1dence.”332

121. The Appcals Charnber also concludcs that the Trial Chamber acted w1thm the scope of its
latter’s tcstl-mony related to a distinct event mvolvmg Kalimanzira. In this regard, the Appeals
Chamber recalls. that trial chambers enjoy broad discretion in choosing which witness testimony to
prefer, as well as in assessing the impact on witness credibility of inconsisténcics within or between
witnesses’ testimony and prior statements.”> A trial chamber “is [...] not obliged in its judgement
to recount and justify its findings in relation to every submission made at trial.”** The

discrepancies between the testimonies of Witnesses BDC, BCF, and BWO do not obscure their

328 K alimanzira Appeal Brief, paras, 326, 327. -
329 goe supra Section ITLB (Ground 2: Alleged Errors in Assessing Authority and Influence).
>3 See Indictment, para. 9. — M
31 prosecution Pre-Trial Brief, paras. 56-58. \
332 Rutaganda Appeal Judgement, para. 207.
33 See Muvunyi Appeal Judgment, para. 144; Seromba Appeal Judgement, para. 116; Simba Appeal Judgement,
ara, 211; Muhimana Appeal Judgement, para. 58; Ntakirutimana Appeal Judgement, para. 258,
M Muhimana Appeal Judgement, para. 176.
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fundamental similarities, and given the wide ranging scope of the fighting at Kabuye hill, it is

reasonable to-conclude that Kalimanzira could have been present at multiple locations,*

122. The Trial Chamber’s assessment of Wltnesses BBO and BXG was however, more- opaque
It failed to -specify which parts of Witness BBO § evidence, if any, it.considered corroborated.
Nonetheless, none - of its findings depended solely on Witness BBO’s testimony, rendering any
errors in this approach immaterial. The Trial Chamber’s explanation that Witness BXG’s ev1dence
was “consistent with the general trend of evidence relating to Kabuye hill”** left unclear whether
the Trial Chamber believed his ev1dence was corroborated by other Kabuye hill witnesses,
corroborated evidence -of other witnesses, or both. However, any error was again immaterial. The
Trial Chamber bel1eved Witness BXG on his own merits regarding the - events at ‘the Mukabuga
roadblock, and none of* the Trial Chamber’s conclusions concerning events at Kabuye hill depended

on corroboration from Witness BXG’S testlmony.

123. With regard to the evidence -of Defence witnesses, the Trial Chamber acted within its
discretion in finding that their failure to recall seeing Kalimanzira on Kabuye h]ll was not
inconsistent with his presence there. The Trial Chamber found that the massacre on Kabuye hill
involved thousands of individuals battling “over a large landscape and time :'span;”3'37 In this
circumstance, a reasonable trial chamber could certainly conclude that some attackers and victims,

even if present for several days, would not have observed visits by Kalimanzira.

124, The Appeals Chamber considers that the Trial Chamber acted within its discretion in
dlscountmg Kalimanzira’s contention that vehicles could not approach Kahuye h111 Given that
Prosecution and Defence witnesses both agree that vehicles were used to bring attackers to the
-area,m it was reasonable to find the specifics of their parking location to be a relatively
insignificant issue. The Trial Chamber was also reasonable in finding that the battle raged over a
large area, given witness testimony regarding Tutsis spreading around Kabuye hill itself, and the

multiple hills and valleys where attackers and Tutsis gathered.*

35 The Appeals Chamber observes that Kalimanzira is incorrect in asserting that the Trial Chamber misattributed
Witness BDC’s testimony to Wiiness BCF. As the Trial Chamber noted, Witness BCF testified that Kalimanzira arrived
at the base of Kabuye hill at dusk on 23 April 1994 and remained there after shooting began. See Trial Judgement,
para. 309; T. 5 May 2008 p. 14; T. 12 May 2008 p. 37. See also Trial Judgement, paras. 304-308. By contrast, Witness
BDC testified that Kalimanzira left before shooting started. Trial Judgement, paras. 300, 301; T. 20 May 2008 p. 29.
The Appeals Chamber notes that there does not appear to be a basis in Witness BCF's testimony for concluding how
Jong Kalimanzira remained at the base of Kabuye hill after shooting started, but any inaccuracy in the Trial Judgement
gardmg this issue is immaterial to Kalimanzira’s appeal,

Trial Judgement, para. 378,
337 Trial Judgement, para. 387,
38 See Trial Judgement, para. 385. (——( M
39 See Trial Judgement, paras. 338, 345, 352.
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125. For the foregoing reasons, the Appeals Chamber s not.convinced that the Trial Chamber
in-ateﬂally erred in its analysis of Kalimanzira’s actions at Kabuye hill. Accordingly, this sub-

ground of appeal is dismissed.
6. _ ‘Conclusion

126. The Appeals Chamber recalls ‘that it has granted, Judge Pocar dissenting, Kalimanzira’'s
appeal with regard to the Trial ‘Chamiber’s ﬁndmgs m relatlon to-gvents at the Kabuye»G*lsagara
road, and has upheld the Trial Chamber s other ﬁndlngs 1nc1ud1ng those relatmg to his actions at
the Glsagara marketplace and Kabuye hill. The evidence rcgardmg these latter incidents
demonstrates that Kahmanmra intended to aid and abet the acts of genocide on Kabuye hill and
substantially contiibuted 10 them. Therefore the Trial Chamber’s-error with respect to the events at
Kabuye-Gisagara -r'oad-did_ not 'fesult_ in a miscarriage of justice. Accordingly, the Appeals Chamber

dismisses Kalimanzira’s Third and 8ixth Grounds of Appeal.

M
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F. Alleged Errors Relating to the Butare-Gisagara Roadblock (Ground 7

127, The Trial Chamber convicted Kalimanzira for instigating and aiding and abetting genocide
b.as'cd in part, on his particiﬁation in the killings at a roadbioék onthe Butare-Gisagara road on or
around 22 April 1994.% Kalimanzira submits that the Trial Chamber erred in convicting him of
this crime.>*! In this section, the Appeals Chamber considers whether Kalimanzira had sufficient

notice of this crime to prepare his defence.

128.  Paragraph 15 of the Indictment reads:

Between mld-Apnl and -late June 1994, Callixte Kahmanzua incited the populauon 40 erect
roadblocks in order to.eliminate the Tutsi, He ‘was often personally present at the roadblocks to
supervise their operations, Many Tutsi were : kﬂlcd at the roadblocks erected on the instructions of
Callixte KalimanZzira.and supervised by him.*

129, With regard to this allegation, the Tmal iChamber made a number of findings based

exclusively on the tesnmony of Prosecution Wltness BXK, 343 mcludmg

[...] that the Presecuuon ‘has proven :beyond reasonable doubt that, in Aprﬂ 1994, Kallmanmra
stopped at a roadblock on the Butare-Gisagara road, asked the :-men manning the Toadblock ‘why
they did not have weapons and why they-had instructed the Tutsis to sit down instead of’ ‘killing
them, Kalimanzira then provided a weapon to a.man at the roadblock. Subsequently, Tutsis: at the
roadblock were deprived of their bclongmgs and takeén to.anearby pit, where: they were killed**

130. At trial, Kalimanzira objected to the lack of precision in paragraph 15 of the ,Inchctment.m
The Trial Chamber found that the Indictment was vague with regard to the Butare-Gisagara
roadblock 346 However, it was satisfied that Kalimanzira received adequatc notice ina t:mely, clear,
and conswtcnt manner through the summary of Witness BXK’s antlclpated testimony annexed to
the Prosecution Pre-Trial Brief, the witness's prior statement, and the Prosecution’s opening

statement.>*’

131. Kalimanzira submits that the defect in the Indictment was not cured, since information
regarding the factual allegations concerning the killings at the events at the Butare-Gisagara road,

provided through Witness BXK'’s summary, was not included in the body of the Prosecution Pre-

340 Trial Judgement, paras. 473, 474, 739.

! Kalimanzira Notice of Appeal, paras. 44-47; Kalimanzira Appeal Brief, paras. 342-380.

2 Emphases omitted. —_

33 rial Judgement, paras. 460-463, 465-474. \ N
4 Trial Judgemenit, para. 473.

35 Trial Judgement, para. 428,

36 Trigl Judgement, para. 429. Specifically, the Trial Chamber noted that paragraph 15 provides no locations or
specification of the roadblocks where the criminal acts were allegedly committed and offercd a time range spanning two
and a half months. See Trial Judgement, para. 429,

%7 Trial Judgement, para. 432, citing T. 5 May 2008 p. 4.

46
Case No, ICTR-05-88-A 20 October 2010




Trial Brief.**® Furthermore, he points to the Prosecution’s submissions during a status conference
on 30 April 2008, where it suggested that there was nothing new in the._-summm-ies.annexcd to the
Pre-Trial Brief.**® Secondly, he argues that the anticipated testimony of Witness BXK did not
clarify the relevant factual al-ic:ga-tidn-s because it referred to two rdadblock_s located on the Kabuye-
Gisagara road.** Thirdly, Kalimanzira contends that the Prosecution’s opening statement, although
discussing an incident at a roadblock on the Butare-Gisagara road, created confusion by referrirng 10

events at Kabuye hill.””’

132. In addition, Kalimanzira submits that the notice of the charges he was fabing was not
provided in a timely manner and invokes the Muhimana Trial Judgement, where a period of four
weeks between the service of the pre-trial brief and the beginning of the trial was not -deemed
sufficient to allow the Defence to respond to a new .a.llegation.352 He submits that he suffered
prejudice as a result of working on the basis of ‘imprecise documents, which pfcvented him from
conducting an .efﬁc_ient investigation, and emphasizes that the Prosecution Pre-Trial Brief was
served to him in English only on 16 Aprﬂ 2008, and in French only on the ‘openihg day of thetnal,
5 May 20085 -

133. The Prosecution responds that Kalimanzira has failed to demonstrate any error on the part of
the Trial Chamber.” It notes that the Prosecution Pre-Trial Brief, including the Annex containing
witness summaries, comprised less than 50 pages and Kalimanzira only needed to read through 22
pages of Annex A to identify the witnesses, including Witness BXK, who would testify regarding
the allegations in paragraph 15 of the Indictment.**® The Prosecution admits that, due to an
unintentional error, the annex of its Pre-Trial Brief indicated that Witness BXK would testify to
events at *“two closely located roadblocks on the Kabuye-Gisagara road,”” while it should have
read, in conformity with Witness BXK’s prior statement, ““two closely located road-blocks on the
Butare-Gisagara and Kabuye-Gisagara roads.””*>® Nevertheless, the Prosecution submits that

Witness BXK s testimony demonstrated the close proximity between the two roads.*’

8 ¥ alimanzira Appeal Brief, para. 349. He submits, invoking the Niyitegeka and Ntakirutimana Appeal Judgements,

that mentioning a fact in a witness summary does not suffice to inform the Defence of the material facts that the

Prosccution intends to prove at trial. See Kalimanzira Appeal Brief, para. 99. See also Kalimanzira Reply Brief,
ara. 28.

% T. 14 June 2010 p. 10, referring to T. 30 April 2008 p. 8.

350 Kalimanzira Appeal Brief, para. 351. See also Kalimanzira Reply Brief, para. 27.

35! K alimanzira Appeal Brief, para. 352. _

332 K alimanzira Appeal Brief, para. 101, citing Muhimana Trial Judgement, paras. 470, 472; Kalimanzira Appeal Brief,
ara. 354. .

%3. Kalimanzira Appeal Brief, paras. 109, 112, 355-357. See also Kalimanzira Reply Brief, para. 28. ‘

3% prosecution Response Brief, para. 123. EY \\j\

35 prosecution Response Brief, para. 128, \

36 prosecution Response Brief, para. 128, citing Defence Exhibit 7 (Statement of 31 October 2007), p. 3.

35" Prosecution Response Brief, para. 128, citing T. 9 May 2008 p. 7; T. 1[9] May 2008 pp. 44-47.
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134, The Prosecution submits that, although the misstatement in the Pre-Trial Brief is

unfortunate, it does not justify the reversal of Kalimanzira's conviction.**® Additionally, the
Prosecution contends that 'Kalimanzira has failed to demonstrate that he suffered any material
prejudice. In this regard, the Proseout:on first notes that Witness BXK's pnor ‘statement was
disclosed to Kalimanzira on 31 October 2007 and the Pre-Trial Brief was filed on 16 Apnl 2008. 358
Secondly, it underscores that Kalimanzira, despite enjoying a ten-day adjournment of proceedmgs
between Witness BXK’s examination-in-chief and his cross-examination, did not raise any .
objection based on a lack of clear and consistent notice.”® Thirdly, the Prosecution recalls that
Kalimanzira relied on an alibi defence against Witness BXK's evidence, which the Trial Chamber
d1d not accept, and submits that Kalimangzira has not attempted to demonstrate how his defence

would have been dlfferent if the Prosecution Pre-Trial Brief had not contamed an crroneous

reference to the location of the -roadblock.36'

135, Bearing in mind the previously articulated principles of notice,”® the Appeals Chamber
considers that Kalimanzira could not have known, on the basis of the Indictment alone, that he was .
being charged in connectlon with the killings at the Butare-Gisagara roadblock. Accordingly, the
'Appeals Chamber finds, as the Trial Chamber concluded, that paragraph 15 of the Indictment is

defective.

136. As.a preliminary issue, the Appeals Chamber notes that a review of the trial record reveals
that Kalimanzira did not make a contemporancous objection to Witness BXK’s evidence
concerning the Butare-Gisagara. roadblock during the course of his testimony, and that he objected
only to the lack of specificity in paragraph 15 of the Indictment in his Final Trial Brief. 3 The Trial
Chamber observed that objections based on lack of notice should be specific and timely and that,
where an objection was late, the Trial Chamber would consider whether this shifted the burden onto
the Defence to demonstrate prejl.ldice:.:"64 The Trial Chamber, however, did not expressly consider
the objection untimely. The Appeals Chamber has held that, where a trial chamber has treated a
challenge to an indictment as being adequately raised, the Appeals Chamber should not invoke the
waiver doctrine.*® Furthermore, as discussed below, the Appeals Chamber considers that
Kalimanzira’s apparent confusion as to what incident Witness BXK'’s evidence related to

reasonably explains the failure to make a timely objection to this aspect of Witness BXK’s

%% prosecution Response Brief, para. 128.
3 prosecution Response Brief, para. 129. (/‘ '\\j\
3% prosecution Response Brief, para. 129. \
3! prosecution Response Brief, para. 131.
362 Soe supra Section IILB (Ground 2: Alleged Errors in Assessing Authority and Influence).
363 K alimanzira Final Trial Brief, para. 1125. See also Trial Judgement, para. 28.
34 See Trial Judgement, para. 33.
35 Gacumbitsi Appeal Judgement, para. 54. See also Ntakirutimana Appeal Judgement, para. 23.
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testimony. Therefore, it falls on:the Prosecution to demonstrate that Kalimanzira was not prejudiced

by the defect in the Indictment. 365

137. The Appeals Chamber turns to the question of whether the Trial Chamber correctly
- determined that the defect in the Indictment was cured and that Kal_lmanzxra suffered no prejudice
as a result. On appeal, the Prosecution does not point to any additional filings or oral submissions
‘beyond those identified by the Trial Chamber when considering whether the .dcfects in the

-Indictment were cured.

138, The description of Kalimanzira’s role in the killings at the Butare-Glsagara roadblock is
contained in the summary of Witness BXK’s anticipated testimony annexcd to the Prosecution Pre-.
Trial Brief.**’ The summary states that Kalimanzira distributed weapons to those persons manning
“two closely located roadblocks on the Kabuye-Gisagara road” and instructed them to kill a large

368

group of Tutsi refugees located there.™ The summary indicates that this anticipated evidence

specifically relates to paragraph 15 of the Indictment.*®

139. The Appeals Chamber has previo.u_sl—& held that a summary of an ‘anticipated testimony in an
annex to the Prosecution’s pre-trial brief can, in certain circumstances, cure a defect in an
.im:lictn_ncnt;?'70 The circumstances in this particular case, however, are ,differe_r_lt‘.,Spéci-ﬁca_lljly, the
Appeails.*Chamber, Judge Pocar di_sSenti-ng, finds that three factors undermine the TrialChamber’s
finding that the defect was cured, especially when considered together: (1) the-summary of Witness

| BXK’s anmmpated ev1dence 1naccurately describes the location of the 1n01dent (2) the French
translation of the Prosecution Pre-Trial Bnef was filed only on the first day of trial, four days before
Witness BXK testified; and (3) the Prosecutlo_n indicated shortly before the translation was filed

that the witness summaries annexed to the Pre-Trial Brief contained no new allegations.

140. 'With respect to the first factor, as Kalimanzira observes, the summary of Witness BXK’s
anticipated testimony contains an inaccurate description of the roadblock’s location, placing it on
the Kabuye-Gisagara road rather than the Butare-Gisagara road. By contrast, Witness BXK's prior
witness statement accurately summarized his testimony regarding two related incidents at two
nearby roadblocks on the Kabuye-Gisagara and Butare-Gisagara roads.””! The Appeals Chamber

has held that a pre-trial brief and a witness statement, read together, may provide sufficient notice to

BN

36 See Gacumbitsi Appeal Tudgement, para. 54.
%7 prosecution Pre-Trial Brief, Annex A, p. 21.
368 prosecution Pre-Trial Brief, Annex A, p. 21.
3% prosecution Pre-Trial Brief, Annex A, p. 21.
% Gacumbitsi Appeal Judgement, paras. 57, 58. This approach is consistent with jurisprudence of the ICTY. See
Naletilic¢ and Martinovic Appeal Judgement, para. 45.

3 See Defence Exhibit 7 (Statement of 31 October 2007), p. 3.
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the extent that pre-trial brief provides “unambiguous information.”*"* However, in the present case,
the "Appeals Chamber, .Judge Pocar dissenting, considers that the error in the summary of Witness
BXK’s anticipated testimony made the Prosecution Pre-Trial Brief unclear, and that its curative

power was thus, at best, questionable.

141. Turning to the second factor, the Appeais Chamber notes that the Prosecution Pre-Trial
Brief was filed in English on 16 April 2008. The Appeals Chamber recalls that Kalimanzira's lead
counsel, Mr. Arthur Vercken, was hospitalized in France on 21 April 2008 -due to an unforeseeable
‘medical problfzrn‘.373 During the status conference of 30 April 2008, Kalimanzira’s co-counsel, Ms.
Anta:Guissé, whose primary ‘working language was French,*™ expréss._ed -concbrn that the Defence
had not yet received the French version of the Prosecution Pre-Trial Brief in order fo discuss with

375 376
h, 1.

Kalimanzira, who does not speak Englis and prepare for tria

142. In response to this, the Presiding Judge noted that a translation of the Prosecﬁt'ion Pre-Trial
Brief was expected on 2 May 2008, a Friday, which would allow *‘the--Weekend to Teview the
document before the opening of the 'trial.j""" He also stated that the substantive part of the Pre-Trial
Brief was only 25 pages long and that “the remainder of the document” was related to information
about the witnesses.>”® The reference ‘to the “remainder of the docﬁmcnt” appears to relate to the

annex which contains the summary of the anticipated testimony of the witnesses.

143.  The French "l:ranslat-ic.)n‘was made available to the Defence only on 5 May 2008, just a few .
hours before the opening of the trial,*” thus. not providing the preparation period anticipated by the
Tnal C.hé.t.hbér.ﬁWifness' BXK appeared fdﬁr days .later on 9 May 2008;-38.0 The Appcals Cﬁéﬁlber;
Judge Pocar dissenting, considers that in these circumstances, it is questionable whether the notice
provided By the summary of Witness BXK’s anticipated testimony in the annex of the Prosecution

Pre-Trial Brief was timely, clear, or consistent.

7 See Ntakirutimana Appeal Judgement, para. 48 (holding that a witness statement, when taken together with
“unambiguous information” contained in a pre-trial brief and its annexes may be sufficient to cure a defect in an
indictment). The Appeals Chamber observes that notice provided by a witness statement alone is insufficient to cure the
defect in an indictment. See Niyitegeka Appeal Judgement, para. 197,
73 See supra Section III.A 2(a) (Absence of Kalimanzira’s Lead Counse! during the First Trial Session).
¥4 See ICTR, Formulaire IL2, Submitted by Anta Guissé, dated 6 August 2007.
375 Decision on Callixte Kalimanzira’s Motion for an Extension of Time for the Filing of His Respondent’s Brief, 26
ggtob'er 2009. ‘

T. 30.April 2008 pp. 7, 9.
377 See T, 30 April 2008 p. 7. ' N M
378 1T, 30 April 2008 p. 7.
" The Prosecutor v. Callixte Kalimanzira, Case No. ICTR-05-88-1, Mémoire préalable au procés du Procureur, 5 May
2008. The Appeals Chamber observes that the time stamp of the filing was 11,07 a.m. The trial commenced at 2.17 p.m.
later that.day. See The Prosecutor v. Callixte Kalimanzira, Case No. ICTR-05-88-T, Minutes of Proceedings, 5 May
2008, p.2.
30 See T. 9 May 2008.
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144,  As regards the third factor, it is significant that, on the eve of trial, the Prosecution stated

_ that its fé.ctuali theory was contained only in the body of its Pre-Trial Brief, which does not mention
the incident at the Butare-Gisagara roadblock. More specifically, while contending that the delay in
the translation of the Pros_ecutidn'Pre-Tﬁa'l Brief need not impact the start of the trial on 5 May
2008,%" the Prosecution stated that: | ' '

[...] the pre-trial brief sets out the legal theory and the factual theory of the Prosecution’s-case.

The main text, as Your Honour has rightly noted, is-fiot 50 pages at all. It’s just over 20. Around

six of those relates [sic] to the factual theory. That would be what s most interesting to ‘the

Accused. Certainly counsel is able .10 read those six pages and explain the factual theory to the

Accused. [...] The more extended part of the pre-trial brief is the witness summaries. Those are

summaries that the Prosecution has dene-of what the witness is excepted:[sic] 40 testify to-in court.

There is nothing new in those summaries. [...] Hence, the Prosecution cannot see that the absence

of a translation -at this point of the pre-trial brief would prevent the proceedings from starting on

5th of May 2008.%%
145. The “main tcxt”Ssa_ of the Prosecution Pre-Trial Brief refers to only one specific incident in
the Gisagara area of Ndora Commune at the Jaguar roadblock, which is specifically pleaded in
: Iﬁara,graph 21 of the Indictment®® This is significant because it f_—'o'l'lowfsf“frém Kalimanzira’s
subniissions at trial that he considered Witness BXK’s testimony as relevant to this distinct
allegation. Both the Kalimanzira Pre-Trial and Final Trial Briefs refer to Witness BXK as giving
evidence related to the Jaguar roadbleck but do not suggest that he- gave evidence with respect to
the ]3utare-‘Gisagara_.roadblook.385 The approach adopted by Kalimanzira’s bricfs' illustrates the
prejudice suffered by Kalimanzira as a result of unclear notice, demonstrating that he prepared his
defen(_:e against Witness BXK’s claims based on the assumption that they related to an incident at

the Jaguar roadblock.

146. Kalimanzira’s confusion is not surprising because a review of both the evidence and witness

statements related to these events reveals a certain degree of overlap. In particular, Witness BXK

386
f,

testified that the Butare-Gisagara roadblock was near, although not within sight of,™ the Gisagara

church near which, according to other witnesses, the Jaguar roadblock was located.” In both

1T, 30 April 2008 p. 8.

2T, 30 April 2008 p. 8 (emphasis added).

3T 30 April 2008 p. 8. ,

3 progecution Pre-Trial Brief, para. 62 (“Thirdly, the accused Kalimanzira distributed weapons to the persons manning
the roadblocks for the purpose of killing Tutsi. The most notorious example is the so-called ‘Jaguar’ roadblock in
Gisagara, Ndora commune. The accused Kalimanzira provided fire arms to at least one of the persons manning the
roadblock and directed that they should be used to kill Tutsi. This direction-was subsequently carried out.”).

85 ¢oe Kalimanzira Pre-Trial Brief, Annex 1, p. 26 (“[Witness AU 37] hails from Nfdora] commune, Glisagara]
secteur. He knew Callixie K[alimanzira]. He was present al the roadblock called ‘Jaguar’ everyday and has a good
knowledge of its functioning and weaponry. He specifically witnessed the handing of a gun fo persons manning the
roadblock and will indicate the provider and recipient. Accordingly, he will contradict the testimonies of Witnesses
BXK, BCN, and BCK.”); Kalimanzira Final Trial Brief, paras. 240-244, 250-253, 260-262 {describing inconsistencie
between Witness BXK’s testimony and other Prosecution witnesses who testified about the Jaguar roadblock). @\
6 Trial Judgement, paras. 460, 465. /i

%7 Trial Judgement, paras. 538, 539, 542.
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incidents, Kalimanzira provided a gun to a person manning the roadblock and urged the killing of

Tutsis.?®® The evidence related to both events references several key individuals who manned both

roadblocks.>®”

147. It is true, as the Trial Chamber noted, that Kalimanzira recognized in his Final Trial Brief
that the Butare-Gisagara roadblock was at a different location than the Jaguar roadblock,*®
Nonetheless, it does not follow from Kalimanzira’s submissions as a whole that he was fully aware
that he was facing two separafe allegations. In his Final Trial Brief the discussion of Witness
BXK’s evidence is focused on inconsistencies between that evidence and other Prosecution
witnesses’ testimony related to the Jaguar roadblock. Notably, Kalimanzira’s -confusion as to the
Prosecution’s case éppcérs to have carried over until at least thc_"ﬁling of his initial Notice of
Appeal, in whi;:h he continued challenging Witness BXK’s evidence by comparing it to the
evid.cnce of Prosecution witnesses who testified about the events at the Jaguar roadblock.*®' The
Appeals_.Char_nbcr,'Judge Pocar dissenting, considers that this confusion is a:stron_-g indication that
Kalimanzira wés prejhéicéd by the lack of clarity concerning the chargcs agai:nst him, and that he

did not receive clear and consistent notice,

148.  The Appeals Chamber is mindful that the -.Prosccutioh’s opénin-g statement, delivered four
days before Witness BXK testified, clearly distinguished between the events at the Jaguar

roadblock and the one located on the Butare-Gisagara road.>*

However, in the circumstances of
this case, the Appeals Chamber, Judge Pocar dissenting, is not convinced that the opening statement
alone “was sufficient to -eliminate the confusion described above. Considered i-ndividually.,- the
inaccurate description of the location of the roadblock in the annex of the Pre-Trial Brief, the
comments by the Trial Chamber and the Prosecution-at the status conference about the Prosecution
Pre-Trial Brief, the short time-peﬁod-betwcen the filing of the French translation of the Prosecution.
Pre-Trial Brief and Witness BXK’s testimony, and the confusion exhibited by Kalimanzira’s
Defence team are not necessarily sufficient to undermine Kalimanzira’s conviction. Considered
together however, these factors demonstrate that Kalimanzira failed to receive sufficient notice that

he was facing charges related to the Butare-Gisagara roadblock, rendering his conviction unsafe,

3% Compare Trial Judgement, para. 473, with Trial Judgement, para. 560.

% Compare Trial Judgement, para. 461, with Trial Judgement, paras. 538, 540, 542. See also Defence Exhibit 7E
(Statement of 31 October 2007), p. 3.

*® Trial Judgement, para. 465.

31 Notice of Appeal, 21 July 2009, para. 71,

327 5 May 2008 p. 4 (“The Accused Kalimanzira also distributed weapons to people manning the roadblocks to
enable them to kill Tutsi. One example is the so-called ‘Jaguar’ roadblock in Gisagara, Ndora commuine where he gave
a firearm to the leader of those manning the roadblock with the specific instruction that it was going to be used to kill
Tutsi. He also spurred on the kitling of Tutsi at the roadblock situated on the Butare-Gisagara road.in Ndora commune
in connection with the Kabuye hill massacres. Once again, the Accused Kalimanzira instructed the people manning the
roadblock to kill Tutsi and distributed a firearm to facilitate such killings.”). /'( \\\\

52
Case No. ICTR-05-88-A 20 October 2010




\
149, In sum, the Appeals Chamber agrees ‘with the Trial Chamber that paragraph 15 of the
Indictment is defective in relation to Kalimanzira’s role in the events at the ButareaiGisagara
roadblock. The Appeals Chamber, Judgc Pocar dissenting, finds however that the subseguent notice
of this allegation was not ‘timely, clear, or consistent, and resulted in prcjudme to Kallmanzu'a
Accordingly, the Appedls Chamber, Judge Pocar dissenting, finds that the Trial Chamber erred in
law by finding that this defect was cured and accordingly in judging Kalimanzira guilty on the basis

of his actions at the Butare-Gisagara roadblock.

150. For the foregoing reasons, the Ap,'peals' -Chainber, Judge Pocar dissenting, _grani's_
Kalimanzira’s Seventh :Ground - of Appeal. Accordingly, the Appeals Chamber reverses
Kalimanzira’s conviction for instigating and aldmg and abetting genomde on this basis. It is

 therefore unnecessary to address Kalimanzira’s remaining arguments conccrnmg the assessment of

the evidence.
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G. Alleged Errors Relating to the Jaguar and Kajyanama Roadblecks (G:

151. The Trial Chamber convicted Kalimanzira for diréct and public incitement to commit
genocide ‘based, in parf, on his .;:on‘duc‘t at the Jaguar roadblock, which was located near the
Gisagara Catholic Church in Butare Pi'cfecture,393 and the Kaj}fanaina roadblock in Rémera Sector,
Muganza Commune.** In particular, the Trial Chamber found that, in middle to late April 1994,
Kalimanzira handed a rifle to Marcel Ntirusckanwa at the Jaguar roadblock “in the presence of
several others who were also manning the roadblock [... and] told everyone present that the gun
was to be used to kill Tutsis.”* The Trial Chamber further found that, in late April 1994,
Kalimanzira exhorted those manning the Kajyanama roadblock to carry arms “to ‘defend’
themselves against “the enemy’ who might pass through™ and that he “was understood to be calhngr
for the killing of Tutsis.”**® According to the Trial Judgement, Kalimanzira underscored this call by

slapping.and forc1b1y taking away a person who was not carrying a wcapon.

152, In conncctlon with his Elghth and Ninth Grounds of Appeal, Kalimanzira first submits that,

in convicting him based on these 1n(;1dents the Trial Chamber erred in law and in fact in fmdmg

' .that his conduct at these sites amounted to direct and public 1nc1tement to commit genomde 398

Kahmanzxra asserts that the Tribunal’s jurisprudence requires a very large number of individuals to

be exposed to a call to commit genocide before it can be qualified as direct and public inciteent,’*®

Specrfically, he refers to the Appeal Judgement in the Nahimana et al. case as support for his
assertion that instructions given to persons manning a roadblock cann_ot constitute public
‘incitement:*®* ‘He maintains that the nuniber of individuals present at the Jaguar and Kaj«y-é:néma
roadblocks when the respective acts in question a‘l-legédl_y took place was limited, that-hié words
‘were only directed at those manning the roadblocks, and that his conviction for direct and public

incitement thus constituted an error of law.*®! In addition, he raises a number of arguments
g

20

%3 Tria} Judgement, paras. 562, 739. The exact location of the Jaguar roadblock was pleaded in the Indictment and
follows from the evidence. See Trial Judgement, paras. 536, 538, 539, 542.
3% Trial Judgement, paras. 565, 589, 739.
3% Prigl Tudgement, para. 560. See also Trial Judgement, paras. 561, 562.
6 Trial Judgement, para, 589, See also Trial Judgement, para. 588.
297 ’I'rial Judgement, paras. 587, 589.
¥ Kalimanzira Notice of Appeal paras. 50, 57; Kalimanzira Appeal Brief, paras. 382-386, 428-432. See also
Kalimanzira Réply Brief, paras. 31-38, 41.
%9 K alimanzira Appeal Brief, paras. 383, 384, See also Kalimanzira Appeal Brief, para. 429; Kalimanzira Reply Brief,
aras. 32-38.
a0 Kalimanzira Appeal Brief, para. 384, referring to Nahimana et al. Appeal Judgemenl, para. 862. See aiso
Kalimanzira Appeal Brief, para. 432,
401 ¢ alimanzira Appeal Brief, paras, 385, 428, 430, 431. See also Kalimanzira Reply Brief, paras. 31, 34, 36, 38.
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concerning the Trial Chamber’s assessment of the evidence underpinning his conviction for these

evants.402

153. The Prpsectlt-ion responds that the Trial :_Chaim'ber did ot err in convicting Kalimanzira
based on his actions at the Jaguar and ’Kéj_yaﬁama roadblocks,*® It 3.as=s¢rt—s lihat Kalimangira raises
for the first time on ﬁppcal the question of what minimum audicncé size 18 required to s.atisf-y the
public element of the crime of incitement to commit genocide, and contends that the Appeals
Chaniber should summarily dismiss the argument on this basis.** In the alternative, the Prosecution
contends that “the Appcals Chamber should not make [sic] any general principle of international
law which .exemp‘t-s those manning a r@adblock from -qualifying as the “public’ for the crime of
~direct and public iﬁditement to commit g_ent)cic':le.”‘mfi Tt submits that the Tribunal’s jurisprudénce
provides no support for Kalimanzira's assertions, contending that Kdlim'anz.ira has misconstrued the
statement in the Nahimana et al, Appeal Judgement and taken it out of context.*”® The Prosecution
adds that the Nﬁhimdna et al. passage is obiter dictum and should not be accorded weight in the

_prcse_nt 0383.407

154. The Appeals Chamber is not convinced by 'tﬁe Prosecution’s submission that Kalimanzira’s
argument should be ‘dis'r'r'ii.-ssed summarily because it ‘was r'aiséd for the first time on .éippeal. To
summarily dismiiss the argument on procedural grounds could lead to a serious nﬁscaxﬁ-age of
justice. Noting that the Prosecution :reéponded- to Kalimanzira's ar-guments,‘ the Appeals Chamber

finds it to be in the interests of justice to consider Kalimanzira's arguments on the merits.

155. The Appeals: Chamber recalls that a person may be found guilty of direct and public
incitement to commit genocide, pursuant to Article 2(3)(c) of the Statute, if he or she directly and
publicly incited the commission of genocide (actﬁs reus) and had the intent to directly and publicly
incite others to commit genocide (mens rea).*™ Applying these principles to Jean-Bosco
Barayagwiza’s conviction in the Nahimana et al. case for direct and public incitement to commit
genocide, the Appeals Chamber determined that supervising a specific group of individuals
manning a roadblock does not constitute public incitement to commit genocide, explaining that:

the supervision of roadblocks cannot form the basis for the Appellant’s conviction for direct and
public incitement to commiit genocide; while such supervision could be regarded as instigation to /,( \\'\

42 ¥olimanzira Notice of Appeal, paras. 51-54, 58-60; Kalimanzira Appeal Brief, paras. 387-424, 433-477,
Kalimanzira Reply Brief, paras. 39, 40.

403 prosecution Response Brief, paras, 142-189, 190-212.

40+ prosecution Response Brief, paras. 144, 145, See also Prosecution Response Brief, paras. 192, 193.

405 progecution Response Brief, para. 150. See also Prosecution Response Brief, para. 193.

406 prosecution Response Brief, paras. 147-149. See also Prosecution Response Brief, para. 193.

47 prosecution Response Brief, para, 148.

48 oo Nahimana et al. Appeal Judgement, para. 677.
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commit genocide, it cannot constitute public incitement, since only the individuals nidnning the
roadblocks wauld have been the recipients af the message and nat the general public*®

156. Contrary tothe :Pfosecution’s .si;_ggestion, the approach adopted by the Appeals Chamber in
the Nahimana et":dl.vIudgeniéﬁ_t is in accordance with relevant Tribunal 'jurisprudehce and oﬂa'ér
sources of interpretation, including "W_iorld War I judgements and the travaux préparatoires of the
‘Genocide Convention. M'oi'é.speciﬁcall'y, the Appeals C_har_nber observes that, with the cxcc_pﬁon of
the Kalimanzira Trial Judgement, all convictions before the Tribunal for direct and public
incitement to commit genocide involve speeches made to large, fully public assemblies, messages
disseminated by the r.nedia,rrand communications made through a public address system over él
broad .publi'c area.*'? These convictions :iﬁvolved audiences which wete by dcﬁniﬁon much :brgiadcr
thah the grdups of indixﬁidual-s_ rrianning the Jaguar and Kajyanairia roadblocks, who formed

Kalimanzira’'s audience,

157. The Tribunal’s, juﬂ's:prud__::nc'c is consistent with that of the International Military Tribunal at

Nuremberg. The latter considered incitement to, inter alia, murder and extermination; nvolving

S Nahimana et al. Apped] Judgement,-para. 862 (emphasis added). The Appeals:Chamber notes, for.clarity, that the
Nahimana et al. Appesls Tudgement was originally written in French. The above~quoted excerpt, in French, reads “En
particulier, les actes-de supervision des barrages ne sauraient fonder la condamnation de-l'Appelant pour incitation
directe .et publique & commettre le génocide; si cette supervision pouvait étre «wonsiderée .comme 'une -incitation a
oommetine e génocideelle-ne paurralt pas-constifuer-une.incitation ‘publique’ puisque seules-les personmes tenant les

barrages auraient -été les destinataires du message et non-le public au sens large”. Therefore, inorder to reflect more
faithfully Article 2(3)(c} of the Statute,.a more accurate English translation of the excerpt should have read: “while such
supervigion could be regarded ids incitement to commit genocide, it cannot constitute public incitement :..].”

410 A review of the jurisprudence is illustrative of what acts have constituted public incitement at the Tribunal. In a first
group of cases, inciting speeches at public meetings to “crowds” of people — ranging from “over 100™ to approximately
5,000 individuals - were found to constitute public incitement. The Akayesu Trial ‘Chamber found that a speech in a
public -place to “a crowd of over 100 people” urging the population to eliminate the “enemy” constituted direct and
public incitement. See Akayesu Trial Judgement, paras. 672-674. The conviction ‘was upheld on appeal. See Akayesu
Appeal Judgement, para. 238, p. 143. The Niyitegeka Trial Chamber determined, inter alia, that by holding a public
meeting attended by approximately 5,000 people at which he “urgled] attackers to work™ — “working" serving as a
synonym for ‘killing Tutsis - Eliézer Niyitegeka incurred individual criminal responsibility for “inciting attackers to
cause the death and serious bodily and mental harm of Tutsi refugees [...] as provided in Article 2(3)(c)” of the Statute.
See Niyitegeka Trial Judgement, paras. 257, 437. See also Niyitegeka Trial Judgement, paras. 432-436. Niyitegeka’s
conviction was upheld on appeal. See Niyitegeka Appeal Judgement, para. 270, The Kajelijeli Trial Chamber found
Juvénal Kajelijeli guilty of direct and public incitement because he had “incited the crowd” to exterminate the Tutsis.
See Kajelijeli Trial Judgement, paras. 856-860. The conviction was upheld on appeal. See Kajelijeli Appeal Judgement,
paras. 105, 133, A second group of cases reflects thet the dissemination of inciting messages via the media also
constituted public incitement, The Ruggiu Tridl Chamber held that “messages [...] broadcast{ed] in a media forum and
to-memibers of the general public” constituted public incitement. See Ruggiu Trial Judgement, para. 17. No appeal was
filed, The Nakimana et al. Trial Chamber determined that messages disseminated via radio or the press constituted
public incitement. See Nahimana et al. Trial Judgement, paras. 1031-1034, 1036-1038. The findings were-upheld in
relevant part on appeal. See Nahimana et al. Appeal Judgement, paras. 758, 775. Finally, the Bikindi Trial: Chamber
held Simon. Bikindi responsible for direct and public incitement based on its determination that he had ‘used a public
address system to disseminate messages inciting the commission of genocide when travélling on a -public road io .
address the population. Bikindi Trial Judgement, paras. 422-424. These findings were upheld on appeal. See Bikindi

Appeal Judgement, paras. 50, 86. (\\M
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widely circulated speeches and articles, rather than speeches to relatively small and closed

groups.*!’

158. Moreover, the Appeals Chamber recalls that the language of Article 2 of the Tribunal’s
Statute tracks the -language of the Genocide Convention. A review of the travaux préparatoires of
the. Genocide Convention confirms that public incitement to- genocide pertains o0 mass
bom_munication-s. The travaux préparatoires indicate that the Si_xth Coninﬁt_tec chose to spc_ci_ﬁcally
revise the definition of genocide in order to Temove private incitement, understood as more subtle
forms of communication such as co_nversationé, private meetings, or rnessa_gf:s,412 from its ambit.*"?
Instead, the -crime was limited to “direct and public incitement to commit genocide,” ﬁnderstood as
i_ncit_ément “in p_ublic speeches or in the -preé;s, through the radio, the cinema or other ways of

rrc‘achin'g the »pub],ic.”“4

159. Having established that the relevant holding of the Nahimana et al. ApiJea'l iﬁdgement is.
consistent ‘with the Tribunal’s jurisprudence and other relevant -precedenis, the Afpfpealé Chamber.
turns to conéidcr whether the pi'eccdent: set in the Nahimana ét al. case is applicable to
“Kalimanzira’s convictions. A review of ‘the former reveals that the undérl'ying factual basis of
Barayagwiza’s -i-nitiﬁ] conviction -by Tl_-.i‘arl' Chamber 1 of the Tribunal involved spcéldng to
militiamen at roadblocks from his-vehicle and telling them to kill Tutsis and others withotit certain
party membership cards.””® In addition, -:fhe key witness for this -eVeﬁt_ gave evidence that
Barayagwiza supervised three roadbloc’ks..in the area and heard that Barayagwiza'was-rcsponsibie

416

for ensuring that Tutsis were being. killed at them.”” The fécts underlying -.Kaﬁmanzirg‘,s

convictions are similar to those in the Nahimana et al. Appeal Judgement. As was the case for

41! JUDGMENT OF THE INTERNATIONAL MILITARY TRIBUNAL FOR THE TRIAL OF GERMAN MAJOR WAR CRIMINALS
(1946), reprinted in THE TRIAL OF GERMAN MAJOR “WAR CRIMINALS BY THE INTERNATIONAL MILITARY TRIBUNAL
SITTING AT NUREMBERC GERMANY, pp. 101, 102 {2001) (“JUDGMENT OF THE INTERNATIONAL MILITARY TRIBUNAL")
{finding Julius Streicher guilty of crimes against humanity for “incitement to murder and extermination™ because “filn
his speeches and articles, week after week, month after month, he infected the German mind with the virus of anti-
Semitism, and incited the German people io active persecution [...]. Twenty-three different articles [...] were produced
in-evidence, in which extermination ‘root and branch’ was preached [...]. Such was the poison Streicher injected into
the minds of thousands of Germans which caused them to follow the National Socialists policy of Jewish persecution
and extermination.”); JUDGMENT OF THE INTERNATIONAL MILITARY TRIBUNAL, p. 128 (describing incitement in the
context of “originating or formulating propaganda campaigns” with respect to Hans Fritzsche). :
412 | THE GENOCIDE CONVENTION: THE TRAVAUX PREPARATOIRES, p. 986 (Hirad Abtahi & Philippa Webb, eds. 2008)
{“GENOCIDE CONVENTION"). .

413 9 GENOCIDE CONVENTION, pp. 1549, 1552.

44 ] GENOCIDE CONVENTION, p. 986. The Appeals Chamber notes that the definition adopted by the Sixth Committee
resembled that originally proposed by the Secretariat of the United Nations (which was altered for some time to include
private incitement to genocide, until this alteration was struck by the Sixth Committee). The proposal of the Secretariat
differentiated acts such as instructions from officials to subordinates or heads of organizations to members from “direct
public incitement.” These acts were considered as “preparatory acts” and covered by other sections of the convention.
See 1 GENOCIDE CONVENTION, p. 238. :

415 Nahimana et al, Trial Judgement, paras. 718, 719. See also The Prosecutor v. Ferdinand Nahimana et al., Case No.
ICTR-99-52-T, T. 28 August 2001 pp. 21-26; The Prosecutor v. Ferdinand Nahimana et al., Case No. ICTR-99-52-T,

T. 29 August 2001 pp. 33, 43, 44. /KH
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Barayagwiza, Kalimanzira’s actions did not involve any form of mass communication such as a
pubhc speech. Instead, the nature of his presence and exchanges with those at the roadblocks are
more in line with a “conversation” which is consistent with the definition of private incitement
found in the travaux préparatoires of the Genocide Convonuon Thus it is clear that the Nahimana
et al. Appeal Judgement is directly appllcable to Kalimanzira’s convictions with respect to the

Jaguar and Kajyanama roadblocks.

160. Accordingly, the Appca‘l_s Chamber finds that the Trial ‘Chamber”errod-in law by not fully
~ considering and applying the'Tribun'al’=s jurisprudence with respect to direct and public incitement
to genoc1de In view -of this error, the Appeals Chamber will consider the relevant evidence, to

determine whether Kalimanzira can be held respons1ble for direct and pubhc incitement to commit

genoclde.‘”"'

161. With respect to the Jaguar roadblock, the Trial Chamber found that Kahmanma “handed a
tifle ‘to ‘Marcel Ntlrusekanwa in the presence of several others who were. -also rlanmmg the
roadblock " that he “told everyone present that the gun was to be used to kill Tutsis,” and that “the
gun and the mstructlons were disseminated to the group. ~41% Based on these findings, it a.ppears that
Kalimanzira’s ‘instructions were intended only for those manning the roadblock, not the general
pu-_b’l'ic.'4I9 In this ,rospect, the Appeals Chamber notes -that none of the Prosecution witnesses was
cefta'in of the number of persons who were present when Kalimanzira paés:ed through the Jaguar
roadblock. There is no indication in the record that anyone other than those manmng the roadblock
- was present. Thus, the Prosecution did not demonstrate that Kalimanzira posscssed the mens rea for
direct and public incitement to commit genocide at the Jaguar roadblock. The Appeals Chamber
therefore finds that Kalimanzira’s conviction for direct and public incitement to commit genocide at

the Jaguar roadblock should be reversed.

162. With respect to the Kajyanama roadblock, the Trial Chamber found that Kalimanzira
“exhort[ed] those manning the [...] roadblock” and that “[t]he incitement was disseminated in a
public place [...] to an indeterminate group of people — those present to man [the roadblock] and
anyone else watching or listening.”*?" These findings are different from those at the Jaguar
roadblock in that the Trial Chamber expressly found that members of the general public, other than

those manning the roadblock, were present and that Kalimanzira intended to incite them as well.

(_\V\

416 Nghimana et al, Trial Judgement, para. 718.

"1 See supra para. 8.

18 Prigl Judgement, paras. 560, 561.

419 There are indications that manning a roadblock was a duty of male Hutus in the area. See T, 26 June 2008 p. 9;
T. 19 November 2008 p. 2.

420 Trig) Judgement, para. 589.
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163. 'The Appeals Chamber, however, is not satisfied that the evidence reasonably supports the
Trial Chamber’s findings concerning Kalimanzira’s intent to incite anyone other than those
manning the Kajyanama roadblock. First, in inlterprctin__g the meaning of Kalimanzira's statements,
the Trial Chamber gave partic':ular weig‘ht to Witness BBB’s testimony, as this witness was manning
the roadblock and was thus “among those whom Kailimanzira was allegedly inciting. a2l Witness -
BBB testified that “Kalimanzira instructed those manning [the roadblock] to prevent any Tutsis [...]
from passing through, and that they should be kifled.”*** The Appeals Chamber considers that this
evidence suggests that Kalimanzira’'s exhortations were addressed to individuals manning the

Kajyanama roadblock.

164, This conclusion is reinforced by the testimony of Witness BXH, a member of the general
public, who was present during the incident, and watched it from a short distance,*?” Tt is clear from
the context of Witness BXH’s account of this event that he did not behevr: that he was included in
Kalimanzira’s chastisement of 1nd1V1dua1s mannmg the roadblock, smce he was not part of that
group. 42 Notably, other than Wltncss BXH, who was not manmng the roadblock, there is no
indication as to the number of other. mcmbers of the general public who were present durmg the
incident.*” In ‘this context, the Appeals Chamber finds that the Prosecutlon did not prove that
Kalimanzira p_ossessecl the mens rea for direct and public incitement to commit genocide at the

‘Kajyanama roadblock.

165. Accordingly, the Appcals Chamber grants Kalimanzira’s Eighth and Ninth Grounds of
Appeal and reverses the convictions for direct and public incitement based -on the events at the
Jaguar and Kaj_yanaina roadblocks. The Appeals Chamber, therefore, need not discuss
Kalimanzira’s remaining arguments concerning the Trial.' Chamber’s assessment of the underlying

evidence relating to these grounds.

“2\ Trial Judgement, para. 588. ' / \\J\
*2 Trial Judgement, para. 588. \

“23 T, 22 May 2008 pp. 41, 52.

424 See T. 22 May 2008 p. 45 (“A. [...] He spoke to the persons who were standing at the roadblock, and he said, ‘You,
who are at this roadblock and are not armed, what will you do if the enemy comes? With what will you defend
yourselves‘?"’) See also T. 22 May 2008 p. 42,

Witness BXH’s evidence only expressly referred to the presence at the roadblock of persons who were manning it,
in¢luding the man that Kalimanzira forcibly took away, although this is not properly refiected in the Trial Judgement.
Witness BBB, however, testified that the man grabbed by Kalimanzira was a passer-by and referred to the presence of
other persons who were looking from a distance.. See Trial Judgemenit, para. 571; T. 22 May 2008 p. 42 (Witness BXH)
(“A. [...] [H]e was in the company of the persons who were manning the roadblock, and amongst those persons some
were armed and others were not. [...] [H]e managed to-grab one of those persons who was not armed and [...] forced
him to enter the vehicle and left with him.™); T. 22 May 2008 pp. 48-51; T. 16 June 2008 p. 33; T. 16 June 2008 p. 35
(Witness BBB) (Q. [...] Apart from the people who were at the roadblock, those you have referred to, did any other
persons come up to the roadblock? A. No, no one else came to the roadblock. Other persons were looking from a
distance.”); T. 16 June 2008 pp. 7, 8, 33-35; Trial Judgement, para. 568.
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H. Alleged Errors Relatingto the Nyabisagara Football Field (G

166. The ‘Trial Chambcr conthed Kahman21ra of direct -and. public 1nc1tement to commit
) *genocndc based, in part, ona speech he gave at the Nyablsagara football field in Klbay1 C‘Qmmune,
Butare Prefecture, i in late May or early June 1994, 426 In reaching this conclusion, the Trial: Chamber
relied cxcluswely on the uncorroborated testimony of Prosecunon W]tness BCZ* Sevzral
'Defence witnesses attested to attcndmg a similar meeting, involving Alphonse Nteziryayo and
Tharcisse Muvunyi, but noted that Kalimanzira was. not prescnt 2% The Trial Charnber conc‘luded

that Witness BCZ and l:he Defence witnesses were referring to different meeUngs

167. Kalimanzira ~subrn_it;s __that_ the Tri_a-l Chamber erred in law and in fact 'by convicting *him of
direct and public -incitémér_ft for this event.*® In this section, the Appeals Chamber considers

Whether thc Trial Chamber cfred in its assessment of the evidcnce.

- 168,  The Trial Chamber based Kalr.manmra s conviction, for his rolc in the meetlng at the___
Nyablsagara football ﬁe]d on the tesnmony of a single eye-Wltness Wltness BCZ 431 ‘The Trlal
.Chamber noted that Witness BCZ was an accomplice to Kallmanzxra as followmg the meetmg, he )
part1c1patcd in the search for additiondl Tutsis to kill, and in the destrucﬂon of homes R It also
addressed a number of 1ncon81sten01es between Witness BCZ’s s testimony and pnor statemcnts te_
Tribunal investigators .and Rwandan mvesugators 433 The Trial Chamber found, however, that he

was-a credible and rt:hablc witness.

- 169.¢ Kahmanzu"a called ﬁve witnesses “to refute Wltness BCZ’S testmmny 43 Each of ithese
witnesses testified that Kalimanzira did not attend a meeting like that descnbed by Witness BCZ.**®
Instead, the witnesses referred to a meeting attended by Alphonse Nteziryayo and Tharcisse
Muvunyi around 24 May 1994.*7 Witness BCZ also recalled this meeting, but indicated that the
one involving Kalimanzira occurred around a week afterwards.”® In assessing the Defence

witnesses, the Trial Chamber concluded that in some cases their respective accounts “support{ed]

426 Tiial Judgement, paras. 613, 614, 739.
427 Trial Judgement, paras. 592-595, 608-614,
428 Tria) Judgement, para. 609.

425 Trial Judgement, para 610. \.\
430 ¢ Alimanzira Notice of Appeal, paras. 61-66; Kalimanzira Appeal Brief, paras. 478-531. K(

#31 Trial Judgemen, paras. 592-595, 608-614.

432 Trial Judgement, para. 608.

433 Trial Judgement, para. 611,

434 ria) Tudgement, pare. 612.

43 Trial Judgement, paras. 596-605.

436 Trial Judgement, paras. 597, 599, 601, 602, 604, 609, 610.
437 Trial Judgement, paras. 597, 599, 600, 602, 609.

438 Trial Judgement, para. 609.
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the inference that mofe than one meeting took place. 439 -Conscquen'tly, the Trial ‘Chamber was
-sahsﬁed that the Prosecution and Defence witnesses testified to dlfferent meetmgs and that “the

exlstence of one does not preclude the other,"*¥

170. Kalimanzira submi'ts‘ that ‘the Trial ‘Chamber erred in ifs ass-essinent of Witness -B‘CZ’- :
testlmony 4% In particular, he- contends that, given Witness BCZ’s status as an accomphce the Tnal
Chamber erred in not requlrmg addltlonal corroboration, especially given the witness’s NUMErous
rmcenuves to provide false testimony, the hearsay nature of parts of his statements and tesh,mony,
his maccurate description of Kalimanzira, and the contradictions among ‘his ‘testimony, prior
statements and Defence- evidence.*? Kalimanzira also contends that the Trial Chamber erred in
ﬁndmg that the exhortatlons he allegedly made at the Nyabisagara footbal] field fit into a broader

pattern, as itcited the teshmony of witnesses it had deemed non-credible.**

171. Kahmanera further asserts that the Trial Chamber erred in its assessrnent of the Defence .'
evidence. 4 dn partlculax he contends-that, given the: formal nature of. the meeung, whmh Jnvolved
the local beurgmestre and its location near the commune office, the Trlal Chamber falled ‘to
.adequately explain why it reJected the ev1dence of Defence Witnesses KBF BTH AKK and
Innocent Mukuralinda, who testified that a meeting featunng Kalimanzira-did not take place. *In
addition, Kahmanznra argues that Defence witnesses’ testimony shows that ‘thére was only one
public meéting in the area around the relevant time, and that this meetmg featured Alphonse‘
Nteziryayo.and Tharcisse Muvuny1 but not Kalimanzira, #5 He asserts that this Defence evidence i lS
fully. consastent with Wltness BCZ’s initial statements to the Trial Chamber, whlch referred to only
one meeting and did not implicate Kalimanzira, and suggests that Witness BCZ’s final testlmon’y,.
which did implicate Kalimanzira, is unreliable. wr Kalimanzira also points to several flaws in the
Trial Chamber’s analysis of Defence evidence, and suggests that these errors underlie the Trial
Chamber’s conclusion that Defence evidence was consistent with more than one public meeting

being held in the area.**® Finally, Kalimanzira claims that the Trial Chamber improperly discounted

T\
#3 Trial Judgement, para. 610. \
40 Trial Judgement, para. 610. '
“1 g dlimanzita Appeal Brief, paras. 485-514.
2 g alimanzira Appeal Brief, paras, 485-511. See also Kalimanzira Reply Brief, paras. 43-45.
4“3 g alimanzira Appeal Brief, paras. 512514,
4 K dlimanzira Appedl Brief, paras. 515-331.
445 K alimanzira Appeal Brief, paras. 517, 520.
s Kalimanzira Appeal Brief, paras. 517, 518.
#1 ¥ alimanzira Appeal Bricf, para. 518, referring to Defence Exhibit 33 (Statement of 19 October 1999), Defence
Exhiblt 34 (Statement of 2 February 2000).
8 K alimanzira Appeal Brief, paras. 520-524.
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the testimony of Wltness KXL, which conflicted with Witness BCZ’s description of the v101cncc

following the meeting.**

172. The Prosecution responds that Kalimanzira merely repeats submissions made at trial.* In
any event, the Pfoscéution asserts that the Trial Chamber did not err m its .as-se_ssrhen._t of Witness
BCZ’s evidence.”' It contends that _the'Triai Chamber correctly considered Witness BCZ's status as
an accomplice and applied the necessary caution in assessing hié cr_edibility 421t further contends
that the ‘Trial ‘Chamber properly exercised its discretion in considering and weighing alleged
inconsistencies in Witness .'BCZ’s evidence.*”® The Prosecution also maintains that Kalimanzira's
challenges regarding Witness BCZ’s ability to identify Kalimanzira ignore “the wealth of {.]
identification evidence” before the Trial Chamber.*** Fi'nally, the Prosecution asserts that the Trial
Chamber reasonably rejected Kalimanzira’s argument that only one meeting occurred at the
Nyabisagara football Aﬁelcl, and submits that Kalimanzira has not demonstrated “any basis upon
which the findings should be rcvisited.”m
173. The Appeals Chamber recalls that “accomplice witnesses may have motives or incentives to
implicate the accﬁsed person before the Tribunal” and that “a "Chafnber when Weig‘hing the
probative value of such evidence, is bound to carefully cons1dcr the totality of the circumstances in_
which it was tendered.”*® The Trial Chamber noted the requirement to approach accomphce
witnesses with caution.*’ It also examined the circumstances surroundmg W1tncss BCZ’s
testimony and his possiblemo'tives to falsely incriminate Kalimanzira, ***
174.  ‘With fespcct to this ldtter issﬁe, the Trial Chamber noted that, althbugh Wit.r‘le.s's BCZ had
been released at the time of his testimony, his evidence reflected statements that he gave while he
was imprisbned.459 It thus acknowledged the possibility that his evidence may have been influenced
'b'y the desire to minimize his own responsibility.“’o However, the Trial Chamber decided, “after
careful consideration,” that “no such motive can be demonstrated.”*®' It reasoned that, “[h]ad he

intended to falsely accuse Kalimanzira, his testimony and allegations would likely have been more

9 K alimanzira Appeal Brief, paras. 525-531.
430 prosecution Response Bricf, paras. 224, 235.

43! prosecution Response Brief, paras. 225-234. \j\
452 prosecution Response Brief, paras. 225-227. (\ :
* Prosecution Response Brief, paras. 231-233,

%54 Prosecution Response Brief, para. 230.

435 prosecution Response Brief, paras, 236, 237.
58 See Muvunyi Appeat Judgement, para. 128,
7 Trial Judgement, para. 72.

“8 Trial Judgement, paras. 608, 612.
459 Trial Judgement, para. 608, It follows from Witness BCZ’s evidence that he was released at the end of January 2008,

which is just approximately five months prior to his testimony in this case. See T. 24 June 2008 p. 52.
40 Trial Judgement, para. 608.
46! Trial Judgement, para. 608.
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accusatory.”™® It also situated Witness BCZ’s account of the contents of Kalimanzira's speech
within a “pattern of conduct” itlustrated by the testimonies of other Prosecution witnesses who had

also testified that “Kalimanzira called on people to desfroy dead Tutsis’ homes and plant trees and
91'463 ’ . )

grass in their ﬁlacc.

175. The Appeals Chamber observes that the Trial Chamber’s reasoning regarding the pattern of
Kalimanzira's conduct in purportedly giving similar speeches on other occasions is problematic.
The Trial Chamber noted incidents described by Witnesses AZM, AZH, and AZC,*** In other parts
of the Trial Judgement, howe\'rer, the Trial Chamber either found that Kalimanzira lacked notice of
the -underlying | allegation. (Witness AZM)*S or expressly concluded that the .evidence was
insufficiently reliable to sustain a conviction (Witnessés AZH ahd AZC)."“‘6 The Trial Chamber
should have more clearly explained why it found the testimony of these witnesses sufficiently
- reliéble to establish a pattern of conduct, but insufficient to accept in their own right. The Appeals
Chamber considers, however, that it is unclear how much weight the Trial Chamber accorded to this

evidence in assessing Witness BCZ’s testimony.**’

176. The Appeals 'C-harhbé,r further notes that while Witness BCZ could have impliéated
Kalimanzira in additional criminal activity or for directly participating in killings, his failure to.do
so does not permit any firm conclusions regarding the reliability- of the witness’s testimony.
Nonetheless, the Appeals Chamber considers that the assessment of witness credibility is primarily
a matter for the Trial Chamber. The Trial Chamber fully considered Witness BCZ’s possible
motives.to lie, and in the context of the facts before it, acted within its discretion in determining that

he had no such m'otives.

177. Turning to the assessment of the Defence witnesses, the Appeals Chamber notes that the
Trial Chamber did not discount their credibility with regard to the Nyabisagara football field
meeting.**® Instead, the Trial Chamber found that their evidence was consonant with more than one

public meeting taking place at the Nyabisagara football field.*® The Trial Chamber explained that;

462 Prial Judgcmerlt, para. 612.

463 Trinl Judgement, para, 612, citing T. 17 June 2008 p. 21 (Wimess AZM), T. 25 Junc 2008 pp. 43, 44 (Witness AZC),
T. 23 June 2008 pp. 11, 12 (Witness AZH).

64 Trial Judgement, para. 612, citing T. 17 June 2008 p. 21 (Witness AZM), T. 25 June 2008 pp. 43, 44 (Witness AZC),
T. 23.June 2008 pp. 11, 12 (Witness AZH). :

465 rial Judgement, para. 221.

46 Trial Judgement, paras. 403-405, 408, 421, 423, 445.

‘6" The Appeals Chamber notes the Trial Chamber’s formulation that the converging testimony of other witnesses
“might suggest a pattern of conduct or mode of operation.” See Trial Judgement, para. 612.

48 The Appeals Chamber notes, however, that the Trial Chamber did raise concerns about the credibility of Witness
Mukuralinda in connection with another incident. See Trial Judgement, para, 289.

49 Tria] Judgement, para. 610 (internal citations omitted).

63
Case No. ICTR-05-88-A 20 October 2010




791/E

I ——

the evidence of Defence witnesses supports the inference that more than one meeting took place.
[Witness] KBF admitted to the possibility that there may have been other meetings in Kibayi
commune, The Defence Pre-Trial Brief indicated that [Witmess] AKK was expected to testify to
two meetings at the Nyabisagara football field; however, when giving her testimony on the stand,
she insisted Ihat she was only aware of one meeung [meess] Mukuralinda’s statement ‘that he
was not aware of any other ‘security’ meeting in Kibayi-commune was amended under cross-
examination to include a second one, bul “restricted’ in nature. No questions were putto [Witness]
BTH on the possibility of other meetings. Because [Witness] KXL was in hiding for most of April
and May 1994, the Chamber considers that his testimony does not cast reasonable doubt on when
and how Bimenyimana and Hategekimana's homes were dcstmycd [.. ] For these reasons, the
Defence evidence docs little to contradict BCZ's evidence.*”

178. However, in reviewing ?thc Trial Chamber’s analysis of the evidence, the Appeals Chamber
considers that the Trial ‘Chamber misconstrued the testimonies of Witnesses AKK, Mukura_.linda,
and KXL, and failed to sufficiently explain why it did not consider it relevant that none of the

Defence witnesses was informed of the second meeting involving Kalimanzira.

179.- Witness AKK, who lived in close proximity to the football field and could oversee large
portlons of the field from her. house, testified that she attended only one meetmg and was firm in

asserting that no other meetmgs could have taken place on the football ﬁeld afterwards. 47 When

confronted with the fact that her will-say statement, annexed to the Kalimanzira Pre-Trial fB-mef,‘r’2

._in_cllicated that she would testify on two meetings at the football field, Wi'tncss AKK denied having

473

made such a statement.”" Nonetheless, the Trial Chamber relied on it_he -.willésay statement provided

by Kalimanzira to conclude that Witness AKK’s testimony did not undermine the _eviencé
'prov1ded by Witness BCZ4™

180, The Appeals - Chamber recalls that Rule 90(A) of the Rules provides that witnesses shall be
heard by the trial chamber. Prior out-of-court witness statements are normally televant only as
necessary for the trial chamber to assess credibility.475 Witness statements used for this purpose

normally bear the witness’s signature or some other indicator that their content reflects what the

476
d

witness said.” A will-say statement, however, differs from a typical statement given by a witness.

In the practice of the Tribunal, will-say statements are primiarily communications from one party to

another and the trial chamber concerning aspects of a witness’s anticipated testimony that were not

A
10 Trial Judgement, para, 610. (’T \

1L 7, 26 November 2008 pp. 42, 43; T. 26 November 2008 pp. 52, 53, 56.
* The Appeals Chamber notes that the summary of Witness AKK’s anticipated testimony is contained on page 18 in
the annex to the Kalimanzira Pre-Trial Brief entitied “Summary of Will-Say Statements of Defence Witnesses for
Callixte Kalimanzira.” This page is omitted from the version of the Kalimanzira Pre-Trial Brief filed in the trial record.
However, the relevant portion of the English translation of the will-say statement was quoted by the Prosecution during
the cross-examination of Witness AKK. See T. .26 November 2008 p. 56. The original French version of the
Kalimanzira Pre-Trial Brief contains the full text of the will-say statement. See The Prosecutor v. Callixte Kalimanzira,
Case No. ICTR-03-88-1, Mémoire préalable & la présentatzon des moyens de preuve & décharge, annexe, pp. 8, 9..
413 5ge T, 26 November 2008 pp. 56-58.

4% See Trial Judgement, para. 610.

475 S:mba Appeal Judgement, para. 103, gquoting Akayesu Appeal Judgement, paras, 134, 135,

" For example, some stalements are transcriptions of interviews or are signed by a domestic judicial authority.

64
Case No. ICTR-05-88-A 20 October 2010




790/
mentioned in previously-disclosed witness statements.?”” Will-say statements are _geaerally
communicated by counsel upon learning of new details during the preparation of a witness for
cxaminatién,m and are not necessarily acknowledged by the witness. Therefore, Wi:ll-—say '
statements have no probative value except to the extent that the witness confirms their content. In
the instant case, Witness AKK explicitly repudiated the content of the unsigned will-say Statement,
the contents of which were allegedly unknown toher.*”® Given the lack of any explanation for why
it was nonetheless ‘aoceptable‘to rely on the unsigned and repudiated Ewill-sa-y statement, the Appeals
Chamber finds that the Trial Chamber erred in law in rerlng on the will-say statement to dlscredrt

aspects of Witness AKK’s testlmony

181. Witness Mukurahnda ‘who worked as an accountant in. K1bay1 Commune in 1994, testified
that only one meetmg took place in the commune, specifically on 24 May 1994.*° He noted that he
“[was] not aware of any -other mee-tmg that took place in Kibayi 'commune” and added that
“personally, [he did] not believe that there were [...] any other such rneetmgs held in the Klbayl
commune 481 cons1der1ng the ‘witness’s testimony, the Trial Chamber emphasmed his admlssmn
under cross-examination that a second meeting — although “restricted” in nature — took place
However areview of Witness Mukuralinda’s testlmony shows that it cannot reasonably support. the
proposition that another .lar-ge-scale public meeting occurred in the area, as the Trial Chamber
intimated. In particular, the witness stated that:

there are other meetings which we could [. '] call “restricted”. And-these are meetings where you

‘have only .a -handful of people who are workmg in a commune who meet together to discuss

security smatters, It is possible that.] -participated.in-ene such mesting. But this was «a.meeting-that

_brought together commune — or workers and the bourgmestre. Members ‘of the population-are not

 invited to such meetings. This is an official meeting. So’1 cannot deny that one such meeting took

place. But what was important for me was talking about: rneetm%s to which the population was
invited. And one such meeting was the meeting of the 24™ of May.

1.82. The Appeals Chamber recalls that Witness BCZ testified that several hundred members of
the local population attended the meeting in which Kalimanzira partlclpated.484 This stands in stark
. contrast to Witness Mukuralinda’s above-quoted description of other official meetings at the
commune office involving “a handful of people,” who worked with the bourgmestre. Accordingly,
the Appeals Chamber considers that no reasonable trial chamber could have concluded that Witness

Mukuralinda’s admission of the existence of other restricted meetings supported the inference that

477 See, e.g., The Prosecutor v. Aloys Simba, Case No. ICTR-01-76-T, Decision on the Admissibility of Evidence of
Witness KDD, 1 November 2004 (“Simba Admissibility of Evidence Decision”), paras. 9-11.

78 Simba.Admissibility of Evidence Decision, para. 9.

% See T. 26 November 2008 pp. 55-58. /_ - Xj\
80 Trial Judgement, para. 602. . \

481 7 3 Deceniber 2008 p. 7.

82 Trial Judgement, para, 610.

483 T, 3 December 2008 p. 26 (emphasis added).
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more than one large public meeting occurred at the Nyabisagara football field during the relevant

time-period.

188 Witness KXL gave- ewdencc about the destruction -of Vincent Bameny,lmana s and :Charles
Hategekimana's homes in April 1994. 5 Witness BCZ, however, stated that ‘the- houses were
destroyed after Kalimanzira’ s speech at the football field in late May or early June 1994." € The
Trial Chamber did not accept Witness KXL's tesumony because the witness claimed to have been
in hiding for most of April: and May 1994. 7. ‘Given the clear contradlctmn between the evidence of
W1tnesses KXL and BCZ concerring the destruchon of the homes in- question, the Appeals
Chamber is concerned by the Trial Chamber’s failure to address Witness KXL's cxplanahcm that he
w1tnesscd the destructlon even though he was in h1d1ng because he could see the- houscs from his
placc of refuge. a8 This .concern is helghtenecl when the Appeals Chamber cons1ders that Witness
KXL provided significarit detail as to how the houses were destroyed. 489 Under these circumstances,
the Trial Chamber erred in not sufﬁcnently explaining why it did not accept Wltness KXL §

'tcstunony regardmg the destruction of the homes.**

184, Finally, although a trial chamber need not always articulate its reasomng in detml 91 the
Appeals Chamber Judge Pocar dissenting, is not sausﬁed that the Trial Chamber sufficwntly
'addressed Kalimanzira’s arguments concermng the mode of convocatlon for the various alleged
meetings at Nyabisagara football field. 92 Witnesses AKK, BTH, KBF, Mukuralinda, and KXL all
either attended the meeting in late May 1994 in their official capacity (W1tness IG3F)493 or had
. lcamed of the meetmg through official channels, elther d1rcctly from Bourgmestre Kajyambere
(Witnesses Mukuralinda and BTH),”* from the conseiller of their respective sectors (Witness

AKK),"495 or from a policeman (Witness 'KXL).“% Witness BCZ testified that the meeting in which

% Trid) Judgement, para. 593. See also Trial Judgement, para. 592.
*85 Trial Judgement, para. 605.
486 See Trial Judgement, paras. 592, 595.
87 Trjal Judgement, para. 610:
4887 24 November 2008 pp. 42, 43.
489 7. 24 November 2008 pp. 42, 43.
0 The Appeals Chamber recalls that a “Trial Chamber is bound to take into account inconsistencies and any
explanations offered in respect of them when weighing the probative value of the evidence.” Muhimana Appeal
Judgcment ‘para. 135 (emphasis added).
491 S:mba Appeal Judgement, para. 152.

% See Kalimanzira Final Trial Brief, para. 1074.
493 Trial Judgement, para, 600. M
4% Drial Judgement, paras. 599, 602; T. 25 November 2008 p. 7 (Witness BTH). K{
%5 Trial Judgement, para. 596.
46 Trigl Judgement, para, 604. The Appeals Chamber notes that this procedure of convocation is consistent with
evidence provided by Defence Witness AM122 concerning the mechanism by which public meetings were usually
convened. See T. 19 November 2008 p, 41-(“Q. [...] When a bourgmestre wanted to convene or summon members of
the population to a public meeting, how did he proceed? A, When he had to convene a mcetmg he would send the
conseillers of the secteurs to talk to the responsables of the cellules, and the responsables would, in turn refer, to the -
talk to the nyumbakumi, the people in charge of ten houses — households. And, hence, the population was informed.
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Kalimanzira allegedly participated was also convened by Bourgmestre Kajyambere and that the

local population had been invited.*’

185. The Defence witnesses did not. hear about any meeting invelving Kalimanzira, In many
circumstances such evidence 1s propéﬂ_y accorded nummal :pro:bative value.**® 'However, the
circumstancé_s in this case are different because many of the _Defencé witnesses had closcrti.es to the
local authorities or lived in close proximity to the sit<:._499 Therefore, these witnesses ‘would have
been well positioned to know if such a meeting occurred. The Trial Chamber did not discounit their
evidence on any bases other than those noted above, In this context, the Trial Chamber erred in not
explai-niﬁg more fully why it 1believéd the Defence witnesses would not have heard of -a second

meeting, and thus why their testimony did not cast reasonable doubt on Witness BCZ's evidence.

186. The Appeals Chamber underscores that trial chambers enjoy a broad discretion in assessing
evidence, to which deference is owed. However, in these specific circumstances, the Trial
“Chamiber’s analysis of Defence evidernce rested ‘on a'ﬁumberf:of legal ‘errors and -assumptions "Whiﬂh
had no reasonable ‘basis in the record. The Appeals Chamber, Judge Pocar dissenting, .’ﬁn’d-jé that
considered together, these legal and factual errors render Kalimanzira’s conviction for the cviehts at
N_Yab’iéagara football field unsafe. The Appcals Chamber, Judge Pocar dissenfing; finds that no
reasonable Trial ‘Chamber could have relied on Witness BCZ’s accomplice evidence of
Kalimanzira’s participation in the meeting at the Nyabisagara football field in light of the
competing Defence evidence, aBsent further corroborative evidence or additional ‘a'nalysis

demonstrating that the Defence witnesses were not credible.

187. For the foregoing reasons, the Appeals Chamber, Judge Pocar dissenting, grants
Kalimanzira's Tenth Ground of Ap_péal. The Appeals Chamber -accdrdingly reverses Kalimanzird’s
conviction for direct and public incitement to cbmmit genocide at the Nyabisagara football field.
The Appeals Chamber, therefore, ﬁecd not discuss Kalimanzira’s remaining arguments concerning

the Trial Chamber’s assessment of notice relating to this ground.

TN

Also — communiqués-could also be issued at the level of the commune office. Q. Could the bourgmestre convenc a

meeting of the population without the conseillers of the secteur or the responsables of cellule being informed? A. That

was not possible because in order to convene a meeting the bourgmestre had to go through his assistants and aides,
.~ those ‘helping him in his duty. Namely, the conseillers of secteur and responsable of cellule. That way the entire

E)opulation will be infortmed and aware™).

%7 Trial Judgement, para. 592. ‘

98- Soe, e.g., Mufiimana Appeal Judgement, paras. 19, 211; Nchamihigo Appeal Judgement, para. 373.

49 Gee T. 26 November 2008 pp. 42, 43 (Witness AKK); T. 26 November 2008 pp. 52, 53 (Witness AKK); Trial

Judgement, para. 602 (Witness Mukuralinda); T. 17 November 2008 pp. 12, 13 (Witness KBF); T. 25 November 2008

pp. 3, 7 (Witness BTH). _
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I. Alleged Errors Relating to the Gisagara Marketplace (May Event ‘Ground 11

188. The Trial Chamber convicted Kalimanzira for direct and public incitement to commit
genocide based, in part, on his actions durmg a meetmg at the Gisagara marketplace at the end of ',
May 1994,5% I partlcular “the Trial Chamber found that Kalimanzira criticized members of the
crowd for being unarmed and rewarded a man who was canymg a weapon, 50’ it also found that he
told those present that “they had not completely defeated the enemy” and “to kill young Tutsi g1r]s
who had been forced into marriages because they could cause problems. 302 Based on these
statements, the Trial Chamber concluded that Kalimanzira intended to incite the crowd to carry.
weapons in -order fo kill Tutsi civilians.® The Trial Chamber based its findings on the

uncorroborated evidence of Prosecutzon Wltness BDK.*™

189. Kalimanzira submits that the Trial Chamber erred in law and in fact in convicting him for
direct and public incitement to chmmit genocide based on this incident.®® In this section, the
- Appeals ‘Chamber considers ‘whether ‘the Trial Chamber’s ﬁndmgs are suppopted by credlble

~ev1dence

190. Witness BDK was ‘the sole Prosecution witness to give evidence on the meeting ‘at the.
Gisagara marketplace at the end of May 1994.° The Trial Chamber found her evidence concerning
this event “reliable. and credible. »3%7 In reaching this finding, it recalled that it had not accepted her
evidence about Kalimanzira’s partlc1pat10n in an earlier meetmg in April 1994 at the home of Fidéle
Uw1zeye related to the attack at Kabuye hill.*® However, the Tmal Chamber considered that its
| doubts about the w1tness '8 tesnmony regarding the earlier meetmg did not “reflect upon [Wltness] |
BDK’s. ge‘neral creclibili!;y.”s09 The Trial Chamber also considered various alleged inconsistencies in .
Witness BDK’s evidence and concluded that they were explained by the passage of time or were

not in fact inconsistencies.”'°

191. Kalimanzira asserts that the Trial Chamber erred in failing to address Witness BDK’s ability
to identify him.”"' He maintains that Witness AX88 rebutted Witness BDK’s testimony regarding

the first occasion on which the latter claimed to have seen Kalimanzira prior to his speech at the

5% Trial Judgement, paras. 728, 729, 739. \R
5 Trigl Judgement, para. 728, /i
52 Trial Judgement, para. 728.
5% Trial Judgement, para. 729.
504 " Trial Judgement, paras. 719-722, 724-729.
9% Kalimanzira Notice of Appeal, paras. 67-71; Kahmanma Appeal Brief, paras, 532-568.
3% Trial Judgement, paras. 719-722.
%7 Trial Judgement, para. 727,
308 Trial Judgement, para. 727, referring to Trial Judgement, paras. 388-391.
5% Tria) Judgement, para. 727.
51 Trial Judgement, paras, 724-726.
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Gisagara marketplace.’'> He further notes that the Trial Chamber declined to rely on Witness
BDK'’s testimony regarding the sccond of these prior 51ght1ngs, and failed to account for her
difficulties in identifying Ka]mmanzu:a in the courtroom.”™ He concludes tha.t the Trial Chamber
should have treated Wltness BDK'’s testimony as if she had never met Kalimanzira prior to the
events in question.”’® Kalimanzira also contends that as Witness BDK arrived at the ‘Gisagara

marketplace after he allegedly began speaking, she did not hear him:being introduced, and thus was

not in a position to identify him. 516

192, Kalimanzira further asserts that as the Trial Chamber found Witness BDK ‘less than fully
credible in its analysis of the events leading up to the massacre at Kabuye hill, it should not have
accepted her tesumony regarding events at Glsagara marketplace w1thout corroboratlon 517
Kalimanzira also maintains that the Trial Chamber erred in not cons:dcnng more fully the
contradictions within Witness BDK’s testimony, why she attended the meeting and when she left,

and her role as a frcquent witness in Gacaca trials,”™ More broadly, Kalimanzira suggcsts that the
Tnal Chamber should havc explamed more fully why it acceptcd Witness BDK’S entn'e tcst:rnony. |

given its unlikely nature.”"

193. | The Prosecution résponds that the Trial Chamber correctly assessed Witness BDK'’s
identification evidence coﬁcerrﬁng ‘Kalimanzira and the alleged inconsistencies in 'her_evidence.m'
In particular, the Pros'cCution‘-submits that Kalimanzira already raised these iésues at trial and should
not be permitted to merely repeat them on.appeal.m The Prosecution recalls that-a trial chamber is
not required to refer to every piece of evidence in its judgement.”?* The Prosecution further
contends that the Trial Chamber’s acceptance of Witness BDK’s evidence was reasonable since it
found her credible, she had seen Kalimanzira at least three times at close range, her identification of
Kalimanzira at the Gisagara marketplace was not made under difficult condltlons and she provided |

523

a physical description of him and identified him in court. The Prosecution argues that the Trial

Chamber only declined to rely on Witness BDK in relation to the meeting in April 1994 at Fidele

512 K alimanzira Appeal Brief, paras. 542, 543.

512 K alimanzira Appeal Brief, para. 544,

514 K alimanzita Appeal Brief, paras. 547, 548; Kalimanzira Reply Brief, paras. 47, 48.
515 K alimanzira Appeal Brief, paras. 541, 545.

516 Kalimanzira Appeal Brief, para. 546.

517 K alimanzira Appedl Brief, paras. 550-557.

318 K dlimanzira Appeal Brief, paras. 559-567.

5 Kalimanzira Appeal Brief, paras. 559-561.

50 prosecution Response Brief, paras. 247-263.

52! prosecution Response Brief, paras. 249, 250, 258, 261,
522 prosecution Response Brief, para. 251.

523 prosecution Response Brief, paras. 252-255.

SI! Kalimanzira Appeal Brief, paras. 538-549. See also Kalimanzira Reply Brief, pai'as. 47, 48. (\ W\
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Uwiyeze’s home because it was directly contradicted by Witness _AX88.524 In the Prosecution’s

view, the same concerns do not exist with respect to the incident at the Gisagara marketplacc.s25

194, The Prosecution fhrt‘her'subrtﬁ-ts that it waé within the Trial Chamber’s discretion to accept
part of Witness BDK's evidence even though it questioned other parts of it.**® Finally, the
Prosecution contends that the Trial Chamber fully considered Kalimanzira’s arguments related to
various alleged inconsistencies at trial and correctly determined that they did not impact Witness

BDK’s credibility.”*

195. The Trial Chamber did not discuss the basis on which it accepted Witness BDK’s
identification of Kalimanzifa during the meeting at the Gisagara mar‘ketplaée. Thus, it failed to
analyze Witness BDK’s testimony. regarding her prior encounters _wit'h Kalimanzira, or the
competing evidence from Witness AX88, who testified that the two occaé_ions on which Witness
BDK claimed to have seen Kalimanzira prior to the Gisagara marketplace meeting never took
place.5? The Appedls Chamiber tecalls that, though a trial chamber has the obligation to provide a
reasoned opinion, it is not required to articulate its reasoning in detail.*? Adiﬁonally., the fact that
- certain evidence has not been referred to in the Trial Judgement does not mean that it was not.taken
into account in the Trial Chamber’s assessment.” The Appeals Chamber considers that “[t]here is
a presumption that a Trial Chamber has evaluated all the evidence presented to it, a5 long as there is
no indication that the Trial Chamber completely disregarded any particular piece of evidencf-:_.”531
However, this presumption may be rebutted “when evidence which is clearly relevant to the
findings is not addressed by the Trial Chamber’s reasoning.”? |

196. A review of Witness BDK’s evidence reveals that her basis for identifying Kalimanzira at
the Gisagara marketplace was of limited probative value and relied on hearsay evidence. According
1o her testimony, she saw him for the first time at the home of Fidéle Uwizeye in the early 1990s
“long before the genocide.”>*® At the time, the witness did not know Kalimanzira so her husband

identified Kalimanzira to her.”* The witness provided no significant details about this brief

3% prosecution Response Brief, paras. 254, 257. K< \B\

525 prosecution Response Brief, para. 257.

526 progecution Response Brief, para. 260.

327 prosecution Response Brief, paras. 262, 263

528 T_ 19 November 2008 p. 22.

52 Simba Appeal Judgement, para. 152.

5% Simba Appeal Judgement, para. 152.

% Halilovi¢ Appeal Judgement, para. 121. See also Kvocka et al. Appeal Judgement, para. 23.

532 Kvoidka et al. Appeal Judgement, para. 23.

5337 20 May 2008 p. 47. See aiso T. 21 May 2008 pp. 9, 10.

53 T 20 May 2008 p. 46 (“A. When I knew him for the first time, I had met him at [Fidele Uwizeye’s] house, and it
was one afternoon. Since T did not know him at the time, I asked who he was, and I was told that it was a certain
Callixte Kalimanzira who lived in Kigali and he had come to visit Fidele. Q. Who told you that he was a certain Callixte
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encounter,” and she knew nothing else about him other than that her husband said ‘that

Kalimanzira worked in Kigali.>*®

197. Witness BDK saw Kalimanzira a second time at Uwizeye's home at the end of April

1994.%7 She recognized Kalimanzira pnmanly based on her __prior encounter with him as well as her

husband’s confirmation of Kalimanzira’s identity *** The Trial Chamber observed that Witness

BDK'’s testimony rcgardirig this -occasion was directl_y .contradicte‘d_ by Defence Witness AX88.5%

In aéses-sing the two witnesses’ eyidence, the Trial Chamber observed, inter alia, that “their
testimonies diverge éo drastically on this point [...] that one of them must ‘bc'.lying, if not :bot_h.”’sf‘o
The Trial "Chamber concluded that Witness BDK’s uncorroborated evidence concerning her second
sighting of Kalimanzira at the end of April 1994 was “insufficiently reliable to prove the allegations

[...] beyond reasonable doubt.”>*

198. Other than these two prior incidents, there appears to be no other '-basis in Withess 'BD’K’S

 testimony to support “‘h‘e_r'cdn’telft'ion that the person she saw at the "G?i-sagaraj{r‘n'arketﬁlace 'was ‘in fact

‘Kalimanzira.’* In particular, there is no indication from her testimony about the meeting that

Kalimanzira was introduced or referred to himself by name or that she confirmed his identity with

any other person.

199. The Appeals Chamber recalls that-caution is warranted before basing convictions on 'hear-s_ay

evidence.”® It is unclear from the Trial Judgement to what extent such caution was applied.

Kalimanzira that lived in Kigali? Who gave you that information? A. It was my husband.”). Seé also T, 21 May 2008

p. 10. _ . ,
& T. 21 May 2008 p. 10 (“Q. When he came to Fidéle Uwizeye's house, were you present in Fideéle Uwizeye’s house?
 A. When I got to Fidele Uwizeye's house, I-found Mr. Callixte Kalimanzira there. Q. Was there anybody accompanying

him on that day? A. No, there was no one accompanying him. Q. Did you find hirn sitting in the living room, and did
you join the group? How did it go? A. I got into the living toom, I greeted him as a visitor. I did not stay in the living
room. 1 spoke to Fidele Uwizeye’s wife. T wanted something from that family. She told me where I could get what I
wanted. She showed me the spot and I went and got what I wanted. Q. And was your husband present in the living room
on that day? A. Yes, he was there with him.”}. .

536 T, 20 May 2008 p. 47 (“Q. What else did you know about Kalimanzira other than he worked in Kigali? A. I knew
nothing else about Mr. Kalimanzira.”).

S37T, 20 May 2008 pp. 47, 49-53; T. 21 May 2008 pp. 10, 14. See aiso Trial Judgement, para. 332.

$3 7 20 May 2008 pp. 52, 53; T. 21 May 2008 p. 14. \J\
5% Trial Judgement, para. 388. (i '
540 Trial Judgement, para. 389.

! Trial Judgement, para. 391.

52 The Appeals Chamber notes Kalimanzira's submission that Witness BDK could not initially identify Kalimanzira in
court when asked to do so by the Prosecutor, but only recognized him shortly after the close of her examination-in-chief
when the Presiding Judge stated that she would be cross-examined by Kalimanzira’s co-counsel. At that point, the
witness correctly identified Kalimanzira as seated next 1o-his co-counsel. See Kalimanzira Appeal Brief, para. 547,
T. 20 May 2008 pp. 59, 60. The Prosecution responds that Witness BDK gave a reasonable explanation of her initial
faiture to identify Kalimanzira, claiming that his face had been hidden from her. See Prosecution Response Brief,
para. 255. The Appeals Chamber recalls that in-court identifications carry very limited probative value. See Kamuhanda
APpcal Judgement, para, 243.

543 See supra Section IILE.2 (Alleged Errors in the Trial Chamber’s Consideration of Witnesses’ Credibility and
Provision of Identification Evidence). '
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Moreover, the Appcals Chamber notes the Trial Chamber’s uncertainty as to Witness BDK's
veracity with respect to one of two occasions where she claimed to have identified Kalimanzira.
Under these cucumstanoes, thc Appeals Chamber, Judge Pocar dlssentmg, considers that the Tnal
Chamber should have prov1ded a clearer explanatxon of its reasons for acceptlng portions of
~ Witness BDK’s testlm'ony addressing identification. The Appeals-Chamber, Judge Pocar dissenting,

finds that its failure to do so constituted an error of law.

200. In view of the Trial Chatﬁber"s legal error, the Appeals Chamber, Judg_e Pocar dissenting,
'will consider the relevant evidence to determine whether Kalimanzira can be held responsible for
direct and puBl’ic incitement based on Witness BDK’s testimony.>** Taking into account all relevant
factual findings of the Trial Chamber as well as the trial record, the Appeals Chamber is-especially
concemcd by the ﬁndmg that Witness BDK may have been lying about one of the occasions when
she clauns to have seen Kalimanzira prior to the May meeting in the Gisagara marketplace The
- latter finding also creates doubt as to the rehablhty of Witness BDK's testlmony W1th rcgard to the .
other occasion where she identified Kahmanera, ® which involved very similar c1rcumstances 546“
Given the uncertainty regarding the reliability of Witness BDK’s 1dent1ﬁcat10n ev1dencc the
Appeals ‘Chamber considers that Witness BDK’s identification of Kalimanzira has not been

established beyond a reasonable doubt.

201. In sum, the Appeals Chamber, Judge Pocar dissenting, cbnside_rs that 'givcn Witness BDK’s
reliance on hearsay evidence to identify Kalimanzira, the Trial Chamber erred in law by not
providing additional -explanation before relying xon.ih'er'«uncm‘robonated testimony. Assessing the .
relevant factual 'ﬁn_dirigs on their face, the Appeals Chamber, Judge Pocar dissenting, is not
" convinced beyond a reasonable doubt that Witness BDK was in a position to identify Kalimanzira,
and thus holds that his conviction with resﬁect to'the May meeting at the Gisagara marketplace is

unsafe.

202. For the foregoing reasons, the Appeals Chamber, Judge Pocar dissenting, grants
Kalimanzira’s Eleventh Ground of Appeal and reverses his conviction for direct and public
incitement to commit genocide based on the meeting at the Gisagara marketplace. As a result, the

Appeals Chamber does not address any of Kalimanzira’s remaining arguments under this ground of

appeal. | /\ \J\

544 See supra_para. 8.
545 T 19 November 2008 p. 22.
548 Cf Muvunyi Appeal Judgement, paras. 130, 131 (finding that the Trial Chamber erred in not applying a similar

degree of caution to one aspect of a witness's evidence where it had previously rejected his testimony based on
generally applicable concerns).
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IV. APPEAL OF THE PROSECUTION

A. Alleged Errors Relating to the Form of Criminal Respensibility (Ground 1) -

203. 'The Trial Chamber convicted Kalimanzira for instigating and aiding and abetting genocide
based on his participation in the ki311iﬁgs at the Butarc—Giségara roadblock on or around
22 April 1994 and for aiding and abetting the crime of genocide based on his participation in the
massacres of Tutsi refngees on Kabuye hill on 23 April 1994.>* The Prosecution submits that the
Trial Chamber erred by not concluding, based on the evidence it :acéepted, that with respect to both
events, Kalimanzira ordér_ed and committed the crime of \gf_z_nocide.s‘:‘8 The -Prosecutibn -reguests thai
the _-A.ppea'ls Chamber enter a conviction on this basis and increase Kalimanzira’s sentence to life

imprisonment.** Kalimanzira responds that the Prosecution’s appeal should be dismissed.*”

204, In connection with Ka,lim'anzira’é Seventh Ground of Appeal, the Appeals Chamber, Judge -
Pocar dissenting, reversed his gconVicﬁon.'based .on the events at the ;ButarciGisagana ‘ma:db;h:)_xt':k.551
Cbnsequently, ,t‘hc Appeals Chamber need not address this aspect of the Prosecution’s appeal. In |
this section, the Appea‘ls ‘Chamber considers two principal questions relating to Ka]jmahii.na’-s :
conthmn based on events ‘at Kabuye hill: (1) whether the Tnal Chamber failed to- assess
Kalimanzira's conduct based on ordering and commlttmg, and (2) whether the Trial Chamber. erred
by not convicting Kalimanzira on the basis of these forms of res_po_nm.blhty with respect 1o his

actions at Kabuye hill.

1. Alleged Failure to Make Findings on Modes of Liability Other Than Aiding and Abetfing

205. The Prosecution submits that the Trial Chamber “ignored” ordering or committing in
making its findings on Kalimanzira's responsibility even though these forms of responsibility were

clearly pleaded under Count 1 (genocide) in the Indictment.*

206. A review of the Trial Judgement reflects that the Trial Chamber was expressly aware that
Count 1 (genocide). pleaded all modes of participation under Article 6(1) of the Statute, including
ordering and committing.”>> The Trial Chamber also highlighted the specific allegation that

Kalimanzira used his position of authority to incite and order persons under his authority to commit

204

47 Trial Judgement, paras, 392, 393, 474, 739.
548 Prosecuuon Notice of Appesl, paras. 1-11; Prosecution Appeal Brief, paras. 4, 28-73.
349 progecution Notice of Appeal, paras. 12-14; Prosecution Appeal Brief, paras, 74-76
53¢ K alimanzira’s Response Brief, paras. 8, 10, 11, 16.
%! See supraSection IILF (Ground 7: Alleged Errors Relating to the Butare-Gisagara Roadblock).
552 prosecution Appeal Brief, paras, 30, 37. See also Prosecut:lon Appeal Brief, paras, 38; 58.
353 Trial Judgement, para. 160.
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genocide.’™ In addition, the Trial Chamber explained the legal elements of each form of

responsibility in detail.>*

207. Bearing this in minﬂ, the Appcéls ‘Chamber is satisfied that, in determining Kalimanzira’s
form of responsibility, the Trial Chamber implicitly considered all _fdrms of liability pleaded in the
Indictment. The Appeals iCh_ambér can identify no error-in the Trial Chamber’s decision to only
- explicitly discuss the form of responsibility it concluded was most appropriate. Accordingly, the

Prosecution has not shown that the Trial Chamber erred in this respect.

Alleged Errors Relatm to. Kahmanmra 5 Conthlon for Aiding and. Abettm‘ Genocide at

Kabuye Hill

2.

208. In relation to 'Kalimanzir.a’s conviction for aiding and abetting genocide at Kabuye hill, 356

the Trial Chamber found that, on 23 April 1994, he was present at the Gisagara marketplace when
Sub-Prefect Dominique Ntawukulilyayo instructed Tutsis there to seek refuge at Kabuye hill 337
Accordlng to the Trial Chamber this offered tacit approval of and gave credence to the sub—
_prefect ) false assurances of safety %8 That same day, Kalimanzira was found to have told Tutsis on
the Kabuyc -Gisagara road to go 10 Kabuye hill, promising them safety.>> The Tnal Chamiber also
found-that Kalimanzira then travelled to Kabuye hill along with armed soldiers and policemen who,
using their firearms, participated in the killing of a large number of Tutsi-s.m The Trial Chamber
concluded that “Kalimanzira’s role in luring Tutsis to Kabuye hill and his subsequent assistance in

providing armed reinforcements substé.ntially contributed to the overall -attac-:l_(.”561

209. The Prosecution does not dispute the Trial Chamber’s assessment of the evidence.”®

Ihstead, it argues that, on the basis of these findings, the Trial Chamber erred in failing to conclude
that Kalimanzira ordered and committed genocide in relation to the attack.>®> The Prosecution
argues that “[clonsidering .[Kalimanzira's] direct involvement and active participation in the
targeting and killings of members of the Tutsi ethnic group, his specific intent to destroy the Tutsi
ethnic group as such, his position of authority, and the overall genocidal context within which he

554 Trial Judgement, para, 160, citing Indictment, paras. 2, 6.
%5 Trial Judgement, para. 161. A\ \\‘(\
53¢ Trial Judgement, paras, 392, 393, 739.
557 Trial Judgement, paras. 367, 392.
358 Trial Judgement, para. 392.
5% Trial Judgement, paas. 371, 392. In connection with Kalimanzira's Third and Sixth Grounds of Appeal, the Appeals
Chamiber overturned this finding. See supra Sections IILE.2, IIIE.4 (Grounds 3 and 6: Alleged Errors Relating to
Kabuye Hill).
 Trial Judgemerit, para. 393.
%! Trial Judgement, para. 393,
362 Gee Prosecution Appeal Brief, paras. 31, 48, 68.
%63 prosecution Appeal Brief, paras, 28-32, 47-52, 68-76.
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acted no reasonable trier of fact could have held otherwise [than] that his acts and conduct more

appropnately amounted to participation through ordermg and commzttmg £.-.] n564

210. The Appeals Chamber considers, in turn, W’hether’ 'the Trial -'Chan_tber erred in not "ﬁudi'ug
that Kali_in_aniira gither ordered or committed the crime of genocide in relation to the events at
Kabuye hill.

{a) Ordering

211.  The Prosecutlon contends that the Trial Charnber erred in fathng to find that “the acts and
utterances of [Kahma:nzwa] the resultmg lolhngs[] and the overall context of the events”

demonstrated that he ordered genomde at Kabuye hill*® In thls respect the Proseoutlon submits
that, based on the Trlal Charnber s ﬁndlngs Kahmanzrra had authonty over the attackers and was
perceived by the attaokers as an authonty 566 It also underscores that based on the ev1dence

presented at trial, Kahmanz1ra was qthe ,mghest authomty P::esent attthe Kabuye lull massacne

212. In addmon, the Prosecutlon points to an event recounted by Prosecut:lon Wltness BWO
namely, the kﬂlmg of a group of refugees by cwﬂlans a].legedly actmg on Kahmanma 8
instructions.>® The Proseeunon states that, aecordmg to thness BWO Kallmanzn‘a prormsed a
Jeader of a group of Tutsi refugees protectlon but then told a group of assaﬂants that ‘they should
kill the refugees 369 The Prosecutlon submits that this “order was 1mmed1ate1y obeyed #4570 In sum,
':the Proseeutlon submlts that “[b]y telhng the attackers to kill the Tutsi refugees 1mmed1ately and by

'[Kahmanzua] therefore gave direct’ orders and completed the actus reus of ordering gen001de

L3

213. The Appeals Chamber recalls that ordering requires that a person in a position of authority
instruct another person to commit an offence.’™ It is clear that the Trial Chamber found that
Kadlimanzira was in a position of authority.573 The Trial Chamber, however, made no findings that
he instructed anyone at Kabuye hill to commit a crime. Instead, it follows from the Trial Judgment

that Kalimanzira’s role during his time at Kabuye hill invoived “providing armed

564 prosecution Appedl Brief, para. 29 (emphasis in original) (internal citations omitted). —K\\‘N
%5 prosecution Appeal Brief, para. 47 (internal citations omitted). See also Prosecution Appeal Brief, paras. 48-52,
565 prosecution Appeal Brief, paras. 48-51.
367 Proseeutlon Appedl Brief, para. 50.
Prosecuhon Appeal Brief, para. 49.
% Prosecution Appeal Bricf, para. 49.
0 Prosecution Appeal Brief, para. 49.
ST progecution Appeal Brief, para. 51,
57 Semanza Appeal Judgement, paras. 361, 363.
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reinforcements.””’* While it is possible that an order to attack could have been inferred from the
surrounding circumstances, the Appeals Chamber is not satisfied that the Prosecution has

demonstrated that this is the only reasonable inference from the evidence.

214. ‘The Prosecution’s lai*.gument relies heavily on Witness BWO’=-s account of Kalimanzira
telling a group of assailants at Kabuye hill to kill a group of Tutsi refugees. The Trial Chamber
found the witness credible and accepted h.lS evidence about this incident even though it was
“substantially uncorroborated.”" In reviewing Witness BWO’s evidence, however, the Appeals
Chamber is satisfied that it was reasonable for the Trial Chamber inm to convict Kaﬁmahzira for

--6rdcﬂng based on ‘Witness BWO’s testimony.

215, More specifically, it follows from Witness BWO’s evidence that the group of assailants
arrived at the hill after Kahmanzua 76 Although the leader of a group of Tutsi refugees recognized
Kalimanzira,” " it is not clear from the evidence that the civilian assailants dld 50 as well, or that
“they knew that he was an authority. Morc.mgnfﬁc.anﬂy, it is not éntirely -glear from :the "W11:nc_'ss 8
testimony whether the civilian assai‘lants' attacked the group of refugees immediately after
- Kalimanzira spdkc to them,” or attacked the refugees only upon the afr'iﬁlof sd‘ldiefs some 'tifnc

‘after his departure.”” Given these ambiguities, the Trial Chamber acted within its discretion in

573

Trial Judgement, paras. 97-99.

57 Trial Judgement, para. 393.

5 Trial Judgement, para. 383.

56T 5 Way 2008 pp: 30, 31; T. 19-May 2008: P8

77 Tridl Judgement, para. 317,

578 See T. 5 May 2008 p. 30 (“When he was talking to the people who arrived and who were behind him — I cantry to
repeat what he said. After Boniface spoke to him, Callixte turned to the newcomers and ‘said, ‘You should kill them
immediately because the others have already finished.’ And that was when we fled and we joined the other refugees.
But, Kalimanzira had already utiered those words, and some of the refugees were killed on the spot.™); T. 19 'May 2008
p. 9 (“Q. And this group of persons, who included the two individuals whose names you mentioned, that group was
only composed of civilians, or were there also soldiers in the group? A. They were civilians and Interahamwe. When
they started attacking us, I personally escaped. I left the scene. But let me point out that there were many of them, There
were Interahamwe, civilians, and later on soldiers also arrived at the scene. And the attack lasted the entire day. So let
me point out that there were also soldiers. Q. At the time you fled, Mr, Witness, there was only that group of civilians.
Do you agree with me? A. Yes, there was that group of people who had come almost at the same time as Kalimanzira,
and it was at about 11, Between 1 pam. and 2 p.m. soldiers came to the scene and started firing at the refugees and
killing them.”). However, the Appeals Chamber observes that, if Witness BWO fled when the civilian assailants
attacked shortly after Kalimanzira left, it is not clear how he would have been in a position to observe the arrival of the
soldiers two hours later.

57 See T. 5 May 2008 pp. 31, 32 (*Q. What happened following Kalimanzira speaking to these civilians from Dahwe?
A. Soldiers and Interahamwe arrived. [...] Q. After Kalimanzira got into his vehicle and left, what did you and the other
refugees do? A. We stayed where we were; there was nothing else we could do. And it was during that time that the
Interahamwe and the soldiers arrived. [...] Q. How did the soldiers and the Interahamwe get to where they were to
- attack you? A. They arrived and they started shooting immediately. When we heard the gunshots, we were hopeless and
we ran helter-skelter. The other attackers started attacking us with machetes and bladed weapons. Q. Do you know how
the soldiers and Tnterahamwe reached where you were, by foot or in a vehicle? A, The vehicle dropped the soldiers at
Gisagara, and they joined the Interahamwe and came to the place where we were on foot. Q. You told us that
Kalimanzira spoke to some civilians from Dahwe. Did you see those civilians again after that incident? A, Yes, the
civilians would come along with the attackers. They were part of the groups of attackers. I was able to see them.”). See

also.T. 19 May 2008 pp, 8-10. : (‘ t\\,\
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concluding that aiding and abetting rather than ordering was the most appropriate mode by which to

characterize Kalimanzira’s conduct.
(b) Committing

216. The Prosecution submits that the Trial Chamber erred in failing to qualify Kalimanzira’s
actions in relation to Kabuye hill as “committing” genocide.”®” In particular, the Prosecution argues
that the Trial Chamber erred in law in formulating the legal test for comrmttmg by adopting an
incomplete definition for this form of resp0n31b1hty and limiting its consideration to the question of
whether Kalimanzira had killed anyone with his own hands.”®’ To illustrate the Trial Chamber’s
alleged error, the Prosecution points to the Gacumbitsi and Seromba Appeal Judgements, which

held that committing genocide can encompass acts beyond physical Killing.**?

217. The Prosecution contends that, had the test for committing been properly applied, a
reasonablé trier of fact would have concluded that Kalimanzira cormmtted gen001de at Kabuye
hill Spemﬁcally, the Prosecution underscores Kalimanzira’s efforts to gather Tutsi refugees at
Kabuye -hil}, his provision of armed remforcement for the attacks, and his genocidal intent, which
illustrate his integral role in organizing and supervising the subsequent -kllhngs.584 In the
Prosecution’s view, Kahmanzlra s conduct is comparable to that found to constitute committing in

the Gacumbtts: and Serombua cases. >

218. In dlscussmg the forms of responsibility under Artlcle 6(1) of the Statute, the Trial Chamber
stated that ““[cJommitting’ implies, primarily, hyswal’ly perpetrating a crime. #3868 The Appedls
Chaniber can identify no error in this definition. The formulation is similar to the one articulated in
the Nahimana et al. Appeal Judgement.5 ¥7 Indeed, the Trial Chamber’s use of the term “primarily”
to qualify its definition of committing as physical perpetration illustrates that it did not Hmit the
scope of its inquiry.”® This stands in contrast to the definition used by the trial chamber in the

380 progecution Notice of Appeal, paras. 5, 6; Prosecution Appeal Brief, paras. 53-57, 68-73.
58! prosecution Notice of Appeal, paras, 5, 6; Prosecution Appeal Brief, paras. 53-57.
382 prosecution Appeal Brief, para. 53, citing Gacumbitsi Appeal Judgement, para, 60, Seromba Appeal Judgement,
ara. 161.
B Prosccution Appeal Brief, paras, 54, 68-73.
5% prosecution Appeal Brief, paras. 69-71, 73.
385 prosecution Appeal Brief, para. 72.
386 +° Trial Judgement,pera. 161.
% Nahimana et al. Appeal Judgement, para. 478 (“The Appea]s Chamber recalls that commission covers, pnmanly. the
physxcal perpetration of a crime (with criminal intent) or a culpable omission of an act that is mandated by a rule of
criminal law, but also participation in a joint criminal enterprise.”).

588 Trial Judgement, para. 161. . (‘\\'\
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Seromba case, which the Appeals Chamber found too restrictive.’® The fact that the Trial Chamber
did not explicitly recall the additional clarification of this well-settled principle provided by the
" ‘Gacumbitsi and Seromba Appeal Judgements does not mean that these clarifications were not

considered.

219. It follows from the Gacumbitsi and Seromba Appeal Judgcrhents that physical perpetration
need not only mean physical lcllhng and that other acts can constltute direct parhc:patlon in the
actus reus of the crime. 39 The questmn is whether an accused’s conduct “was as much an integral
part of the genocide as were the killings which it enabled. n391 Bearmg this in mind, the Appeals
Chamiber is nof convinced that the Trial‘Chamber’s conclusion that Kalimanzira’ s'cc:,nduct was best
characterized as aiding and abetting was unreasonable. The Trial Chamber did not find that he
superwsed or directed the attack at Kabuyc hill. Instead, it concluded that he lured Tutsis to Kabuye

hill and brought armed reinforcements.”

220. In other cases, trial chanibers :‘-havarqﬁaliﬁed bringing assailants to a killing site as aiding and
abetting.®* In the circumstances of this case, the Appcals Chamber is not conVinCed -fhat
Kalimanzira’s taclt approval of Sub-Prefect Ntawukuhlyayo s call for Tutsis to g0 to Kabuyc hill,

1; 594

_and ‘his leading: assa.llants to Kabuye hill,”" are sufficient to rcqulre that the legal quallﬁcatlon of

his overall conduct be elevated to “commlttmg” Furthermore, the fact that the Trial Chamber found - |

%% rather ‘than smply “knowledge of the principal

that Kalimanzira possessed genocidal intent,
Aperpetrators mens rea,””® does not in itself compel the conclusion that the Trial Chamber erred in
finding that aiding :and abetting most accurately .described Kalimanzira’s conduct. The Appeals
Chamber recalls that it is not ursual for a trial chamber to find that an individual convicted only of

aiding and abetting possesses genocidal intent.”*’?

221. Consequently, the Prosecution has not identified any error in the Trial Chamber’s decision

not to hold Kalimanzira responsible for committing genocide at Kabuye hill.

58 See Seromba Appeal Judgement, para. 155 (“*committing’ means [...] direct physical or personal perpetration”),
quotmg Seromba Trial Judgement, para. 302, See also Seromba Appeal Judgement, para. 161 (“[TThe Trial Chamber
erred in law by holding that ‘committing’ requires. dlrect and physical perpetration of the crime by the offender.”),

% Gacumbitsi Appeal Tudgement, para. 60; Seroriba Appeal Judgement, para. 161.

9 Gacumbitsi Appeal Judgement, para.'60. See also Seromba Appeal Judgement, para. 161,

%92 Tria) Judgement, para, 393. /-\\J\
93 See, ¢.g., Semanza Trial Judgement, paras. 431-433; Ntakirutimana Trial Judgement, paras. §27-831. \

5% See Trial Judgement, paras, 392, 393,

% Trial Judgement, para. 393.

39 see Blagojevic and Jokic Appeal Judgement, para. 127,

7 See Ntakirutimana Trial Judgement, paras. 827-831. Cf. Semanza Trial Judgement, paras. 431-433,
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3. Conclusion

222. Accordingl_y., the Appeals Chainbcr .d.i_-si:rﬁsées the Prosecution’s First Ground of Appeal.

Y
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B. Alleged Errors Rélating to the Sentence (Ground 2)

223. The Tral Chamber sentenced Kalimanzira to a single sentence of 30 years of
imprisonment.*® The Prosecution submits that the Trial Chamber erred in imposing this sentence
and requests that the Appeals Chamber increase Kalimanzira’s sentence to imprisonment for the
remainder of his life.’® Kalimanzira responds that the Trial Chamber “wrongly convicted [him] of
all the counts on which he was found guilty,” and that he should accordingly be acquitted.ﬁoo

224. In addressing this ground of appeal, the Appeals Chamber bears in mind that trial chambers
are vested with broad discretion in determining an appropriate sentence due to their obligation to
individualize penalties to fit the circumstances of the accused and the g.ravity of the crime.®"! As a
rule, the Appeals Chamber will revise a sentence only if the appealing party demonstrates that the
trial charmber committed a discerr-i-ible erTor in exercising its sentencing discretion or that it failed to

follow the applicable law.%

"225. In this section the Appeals Chamber considers three principal questlons (1) whethcr the
Trial Chamber failed to give sufficient weight to the gravity of Kalimanzira’s crimes; (2) whether it
gave undue weight to irrelevant considerations; and (3) whether it failed to follow the applicable

law.

1'. Alleg_cd_ Error in Assessing_the Gravity of the Crimes

226. The Prosecution submits that the Trial Chamber erred in its assessment of ‘the gravity of
Kalimanzira’s crimes by failing to give proper weight to: the form and degree of his participation in
their commission, their scale and brutality, the vﬁlnerability of the victims, and the timing of his
offences.5® The Prosecution contends that Kalimanzira’s crimes were of the “utmost gravity and
amount to conduct so egregious and inhumane as to warrant the highest possible penalty.”5* In this
respect, the Prosecution recalls that the specific aspects of Kalimanzira’s crimes suggest the brutal
treatment of innocent victims, and observes that in each instance he exhibited genocidal intent and

played a leadership role.5% The Prosecution also emphasizes that Kalimanzira perpetrated multiple

598

Trial Judgement, para. 756.
599 **® Prosecution Notice of Appeal, paras. 15-25; Prosecution Appcal Brief, paras, 4, 77-128.

800 Kalimanzira Response Brief, para, 14.

1 See Karera Appeal Judgement, para. 385; Nahimana et al. Appeal Judgement, para. 1037, Simba Appeal Judgement,
para. 306; Nragerura et al. Appeal Judgement, para. 425,

See Bikindi Appeal Judgement, para. 141; Nchamihigo Appeal Judgement, para. 384; Karera Appeal Judgement,
para. 385; Nahimana et al. Appeal Judgement, para. 1037, Simba Appeal Jndgement, para. 306; Blagojevi¢ and Jokic
Appeal Judgement, paras. 137, 321; Ntagerura et al. Appeal Judgement para. 429; Semanza Appeal Judgement, para.
312, Bladkic Appeal Judgement, para. 680,

503 Prosecuhon Appeal Brief, paras. 85-110. \\j\

Prosecut:on Appeal Brief, para. 92. \

5 Prosecution Appeal Brief, paras. 92-106.
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crimes within a narrow time-frame, that his actions were immediately proximate to killings, and
that his actions “served to re-ignite kiHlings after they bad s’lowed or t:f:ase.d.”ﬁo6
227, The Trial Chamiber briefly recalled the factual and legal basis of each of Kalimanzira's
crimes and provided a cross-reference to the relevant section of the Trial Judgement, where the
incidents were dlscussed in greater detail. 87 The Trial Chamber also “[took] due notice of the
intrinsic gravity of Kahmanzara s crimes.”™® Furthermore, it considered that genocide “shocks the
conscience of humanity” and that direct and public incitement to cornrmt genocide was of a similar
gravny 609 Therefore, the Trial ‘Chamber was manifestly aware of all ‘the factual and legal
circumstances surrounding the offences referred to by the Prosecution in its subrmssmns.
Accordingly, the Appeals Chamber is not convinced that the Trial Chamber erred in its

consideration of the gravity of Kalimanzira’s offences.

2. Alleged Error in Giving Undue Weight to Irrelevant Considerations

228, The Prosecution s_ubmits that the Txiarl' Chamber erred in itsj assessment of the sentence by
-gi'\'iing weight to two irrelevart cdnéidcratiohs_Qm First, the Prosecution refers fo the Trial
iChaIanI"S statement that the crimes occurred in Kalimanzira's own prefecture and not at the
~ national Tevel.®"! The Prosecution .argues that this conclusion has no relevance and does not
diminish the gravity of the offences so as to justify a lesser sentence. 612 Second, the Prosecution
argues that the Trial Chamber’s con51derat10n that Kalimanzira’s crimes were- essenually unrelated

613

to his offimal dut:es and powers at the national level i is erroneous and 1rrelcvant Accordmg to the

Prosecution, there is no evidence to support such an inference. 514 In addition, the Prosecutlon

contends that the Trial Chamber expressly found that Kalimanzira’s authority derived from both his

local influence and national authority.*®

229, The Appeals Chamber agrees that the crimes’ commission in Kalimanzira’s own prefecture
and not at the national level is not a relevant fact for the purpose of assessing their gravity. The
genocide that was committed in Rwanda between 6 April 1994 and 17 July 1994, which resulted in
the killings of hundreds of thousands of Tutsis, is indivisible.”'® The Appeals Chamber, however, is

606 prosecution Appeal Brief, para. 108, See also Prosecution Appeal Brief, paras. 107, 109, 110,
7 Trial Judgement, paras. 745, 746.
5% Trial Judgement, para. 746.
60 " Trial Judgement, para. 746.
10 prosecution Appeal Brief, paras. 111-115, \J\
5! progecution Appeal Brief, para. 112, citing Tna} Judgement, para. 747. (\
612 prosecution. Appeal Brief, para. 112.
613 prosecution Appeal Bricf, paras. 114, 115, citing Trial Judgement, para, 747.
oM prosecution Appeal Brief, para. 114.
815 prosecution Appeal Brief, para. 115, citing Trial Judgement, paras. 95-99.
816 See Ndindabahizi Appeal Judgement, para, 138.
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not convinced that this error. 1nvahdated the sentence sinceit-is not clear how much weight the Trial
Chamiber attributed to this conmdea:atlon As e‘xplalned above, the Tnal Chamber correctly noted the -

serious gravity of Kalimanzird’s ¢rimes.

230. As for the Prosecution’s -ciont:_et_!tiaen that the Trial Chaﬁxher erred in finding that
Kalimanzira’s crimes were “essehtially unrelated te -[KalimanZira’s] official duties and powers at
_the national level, 617 the Appeals Chamber agrees that this appears inconsistent with many of the
ﬁndmgs in the Trial Judgernent Indeed the Trial Chamber found that Kalimanzira attended- many
meetings, such as the inauguration. of Elie Ndayambaie, in his capacity as an official of the Mlnlstry
of Interior.%'® Ka]imahzi.rﬂ"'s ‘position was also a key con_s’ide_rati-on in assessing ‘the impact of ‘his

presence on.the commission of _c:ri‘mes.619

231. Nonetheless, after noting that the crimes were “essentially unreIated” to Kahmanzna 5
duties, the Trial Chamber expressly considered that his position as d:recteur de cabmez‘ of the
‘TMlmstry of Tntenor “lent ‘him the credibility and influence requlred fOr seme of hlS crl,mmal' '
acts.” 620 It also took the abuse of this influence into -account .as an aggravahng c1rcumstanee
Consequently, it is clear that the ‘Trial Chamber took his position into account in sentencmg
Therefore, the Appeals Charnber cannot jdentify any error on the part of the Trial‘Chamber i m thlS

respect that would 1nva1_1date the sentence.

» Life Imprisonment for a Certain Class of Offenders

3. Alleged Error in “Reservin

232, The Prosecution submiits that the Trial Chamiber erred in law by reserving life imprisonmerit
to a certain class of offenders.®” To illustrate this claim, the Prosecution quotes the following
excerpt from the Trial Judgement:

At this Tribunal, a sentence of life unpnsonment is generally reserved [for] those who planned or

ordered atrocities and those who participate in the crimes with- partlcular zeal or sadism. Offenders
receiving the most severe sentences tend to be senior authorities.®

233.  For the Prosecution, this analysis demonstrates that the Trial Chamber incorrectly reserved
the imposition of a sentence of life imprisonment for only a certain category of offenders or mode

of ‘participation, thereby failing to follow the Tribunal’s jurisprudence and wrongly limiting its own

517 Trial Judgement, para. 747. < \\

618 See, e.g., Trial Judgement, para, 291.

619 See, ¢.g., Trial Tudgement, paras. 362, 392.

2% Trial Judgement, para. 747.

621 Tria] Judgement, para. 750.

622 prosecution Appeal Brief, paras, 116-125,

623 Frial Judgement, para. 744 (imernal citations omitied).
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discretion.?* The Prosecution submits that a correct reading of the Musema Appeal Judgement, to
which the Trial Chamber :rcfcrs_,625 indicates that a sentence of life imprisonment is not necessarily

limited to any particular group of offenders or mode of participation.**®

234, Moreover, the Prosecution arg.ues that, by correctly focusing on ‘the circumstances
surrounding the case and not on a categorization of offenders, the Appeals Chamber in the
Gacumbitsi case held that where a person convicted of genocide is a primary actor or leader, hfe
imprisonment is the appropnate sentence in the absence of significant mitigating circumstances.®
Finally, the Prosecution emphasizes that Kalimanzira, as one of the most influential persons in
Butare -Pre‘fccture,'played a critical Tole in the crimes committed by influencing others to commit
crimes, distributing arms, rt.rans‘p_orting attackers to massacres sites, and inciting Hutus to commit
the most heinous crimes, and further contends that Kalimanzira’s involvement as a leader and
principal player was continuous between April and June 199458

235, The Trial Chamber correctly noted that, pursuant to Article 23 of the Statute and Rule. 101
of the Rules, in determining the sentence, consideration must be glven among. other factors to'the
gravity of the offences or totality of the conduct. 29 As a result, the Appeals Chamber is not
persuaded that the Prosecution’s selective quotation of the Trial Judgement demonstrates that ‘the

“Trial Chamber 1nappropr1ate1y imposed a legal threshold on the 1mposmon of a sentence of life

imprisonment.

236. The portion of the Trial Judgement quoted by the Prosecutxon is no more than a
reformulation of the well- cstabhshed principle of gradation in sentencing, Wthh holds that leadcrs
and planners should bear heavier criminal responsibility than those further down the scale. This
general principle is, of course, subject to the proviso that the gravity of the offence is the primary
consideration for a trial chamber in imposing a sentence. The Trial Chamber, referring to the

Musema Appeal Judgement, expressly acknowledged both of these propositions.630

237. In addition, as the Prosecution concedes, the Trial Chamber correctly noted that life
sentences have also been imposed on lower level officials and individuals who did not hold
government positions.63] Further, nothing in the language used by the Trial Chamber prevented in a

per se fashion the imposition of a sentence of life imprisonment; instead, the Trial Chamber’s

624 prosecution Appeal Bricf_; paras. 121, 125. (‘< \\\

623 Trigl Judgement, para. 744, n. 776.

%26 pragscution Appeal Brief, paras. 119-121,

627 prosecution Appeal Brief, para. 122, citing Gacumbitsi Appeal Judgement, paras. 204-206.
28 prosecution Appeal Brief, para. 124.

52 Trial Judgement, para, 741.

620 Trial Judgement, para. 744, n. 776.

®¥ Trial Judgement, para. 744, n. 777. See Prosecution Appeal Brief, para. 118.
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approach focused on a case-specific examination of the facts and circumstances surrounding

'Kei]jmanzira ’--s ;convi'ctions.

.238 Fmally, thc Appcals Chambcr is’ not pcrsuaded by the Prosecutlon 8 readmg of the
Gacumbitsi Appeal Judgement and 1ts rclevancc to thls case. Just as there. is no category c:f cascs 3
within the Junsd_lctmn of the Tribunal where the 1m_p031t10n of a sentence of life imprisonment is
per se barred, there is also no category of cases where it is per se ‘maﬁdéted. Each case remains to

be examined on its own individual facts. 5>

239._ With rcspect to the Prosecunon s submission ernphasmng the spccnﬁc role played by
Kahrnanzua in relation to the crimes comrnltted the Trial Chamber clearly considered his
prominence and influence in Butare society. It addressed this prominence in the body of the Trial
Judgement as well as in the sentencing section,®® where it found that the influence he derived .frOm
his stature made it likely that others would follow his example and that this was an aggravating

factor, 5

240. Forthe foregoing reasons, the Appeals 'C'hamber finds that the Prosecution has not identified
any error of law on the part of the Trial Chamber in this respect.

4. Conclusion

241. A_ccordingly,the Appeélst-hamber_ dismisses the Prosecution’s Second-‘Ground of Ap_p,cé‘l.

632 Gacumbitsi Trial Judgement, paras. 224, 325. The Trial Chamber found that Gacumbitsi had exhibited partmular
sadism and that there wete no significant mitigating circumstances, He was found to'be a “pnmary playet” and “
leader in the. commune who used his power to commit the brutal massacre and rape of thousands.” See Gacumb:tsr
Appeal Jutlgement, para, 204, The Appeals Chamber noted that, although not every individual convicted of genocide or
extermination has been sentenced to life imprisonment, ‘Gacumbitsi’s case ‘was not comparablc to the cases where a
fixed term of imprisonment has been imposed. See Gacumbitsi Appeal Judgement, paras. 204, 205, n. 446.

%3 Trial Judgement, paras. 99, 750. /\ M

84 Trial Judgement, paras. 747, 750.
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V. IMPACTOF THE APPEALS CHAMBER’S FINDINGS ON
KALIMANZIRA’S SENTENCE

242. The Appeals Chamber 'reca'lls that it has reversed, Judge Pocar dissenting, Kalimanzira's
conviction for aiding and abetting .genocide in relation to his presence at the inauguraﬁion of Elie
Ndayambaje and for instigating .and aiding and abetting genocide in relation to killings at the
Butare-Gi'sa'gara_;ro.adb"loek. In 'ad_d_iﬁer;, the Appeals Chamber, Judge Pocar dissenting in part, has
reversed Kalimanzira's cenvicﬁeﬁ for direct and public inCiter'n'erit. The Appeals Chamber
considers that the reversal of almost all Kalimanzira’s convictions represents a significant reduction
in his culpablhty and calls for a revision of kiis sentence. The Appeals Chamber notes, however, ‘that
it has affirmed Kalimanzira's conviction for aiding and abetting the genoc-lde of Tutsis at--Kabuye
hill. Thus, he remains convicted of an extremely serious crimie. In the circumstances of this case,
‘the  Appeals Chamber Judge Pocar dissenting, reduces Kalimanira’s sentence of 30 years of

.1mpnsonmen1 to 25 years of imprisonment.

AW
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~ VI. DISPOSITION
243, For the foregoing reasons, THE APPEALS CHAMBER,
PURSUANT 1o Article 24 of the Statute and Rule 118 of the Rules;

NOTING the written submissions -of ‘the parties and their oral arguments presented at the hearing
on 14 June 2010,

SITTING in open session;

GRANTS, Judge Pocar dlssentlng, Kalimanzira’s Flfth Ground of Appeal and REVERSES his
conviction for aiding and abetfing genocide in refation 10 his presence at the inanguration of Elie

.Ndayamba]e,

GRANTS, Judg,e Pocar- dwsanimg, Kalimanzira’s Seventh Ground of . Ap,pcal and REVERSES :his
conviction for 1ns-t1gat-1ng and aldmg and abe_:ttm_g genocide. in relation to killings at the.Butare_—_

Gi-sagara roadblock;

GNTS Kalimanzira’s EBighth and Ninth Grounds of Appeal and REVERSES his conviction for
direct and pu.b'l-ic incitement to commit .genoci'dc in relation to the events at the Jaguar and

KajyanaIna r'o.ad'blocks;

GRANTS, Judgc -Pocar dlssentmg, Kalimanzira's Tenth -and Eleventh Gr@unds of-.Appeal and
REVERSES his conviction for direct and public incitement to commit gcnoc:1de in relation to the

events at the Nyabisagara football field and the Gisagara marketplace;
DISMISSES Kalimanzira’s Appeal in all other respects;
DISMISSES the Prosecution’s Appeal in all respects;

AFFIRMS Kalimanzira's conviction for aiding and abetting genocide in relation to the massacre at
Kabuye hill;

REDUCES, Judge Pocar dissenting, the sentence of 30 years of imprisonment imposed on
Kalimanzira by the Trial Chamber to 25 years of imprisonment to run as of this day, subject to
credit being given under Rules 101(C) and 107 of the Rules for the period he has already spent in
detention since his arrest on 8 November 2005; ' L__-{\ \\)\
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RULES that this J udgement shall be cnforced 1mmed1ately pursuant 1o Rule 119 of the Rules; and

‘ORDERS that, in accordance with Rule 103¢(C) and Rule 107 cf the Rules, Kahmanzxra is to
remain in the custody of the Tnbuna’l pendmg the ﬁnahzahon of arrangements for lis transfer to the

State where hlS sentence will be served.

Done in English and French, the English text being authoritative.

Theodor Meron ' Mehmet Giiney Fausto Pocar
Presiding Judge Judge Judge

Andrésia Vaz ‘Carme] Agius

Judge Judge

Judge Pocar appends partially dissenting and separate opinions.

Done this 20th day of October 2010 at Arusha, Tanzania.

[Seal of the Tribunal]

- TPTR
X

%
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VH. PARTIALLY DISSENTING AND SEPARATE OPINIONS OF JUDGE
 POCAR

A. Partially Dissenting Opinion

1. In this Judgement, the Appeals Chamber allows Ka]irnanzira’:s appeal, in part with regard to
the Trial Chamber’s findings in relation to the events at the :Ka-buyg-Gisagaré road (Kalimanzira's
third and sixth grounds of appeal in part).' The Appeals Chamber also allows Kalimanzira's fifth,
seventh, tenth and eléventh grounds of appeal, reversing the Appellant’s. convictidn for: @) genocide
for aiding and abetting the killings -of Tutsis based on his presence at the maugurahon of Ehc
Ndayambaje as bourgmestre of Muganza Communc on or about 22 June 1994 (ii) gcnoc1de for

~ instigating and aiding and abettmg the kllllngs of Tutsis at a roadblock on the Butare-Gisagara road

on or around 22 Apnl 1994 (iii) direct and public incitement to commit genocide based on his

speech at the _If{y_ga._b1§ag_ara__football field in :Klba}’l Commune, Butare _.Pr@fe_c_tur_c, in late May or

early June .1994_?‘_ and (iv) direct and public incitement to commit genocide based on his actions
during a meeting at the Giéagara marketplace at the end of May 1'994.‘5 To my .regrct for the
detailed reasons expressed below, [ respcctfully disagree with both the reasomng and the

conclusions of the Majority and the consequent reversal of Kalimanzira’s convictions for these

events.

2. As a preliminary matter, the applicable standard of appellate review. warrants careful
* consideration Its application by the Majority in this case is-of considerable concern. In particular, 1
note thaf the Majoritj} has systematically reviewed evidence, effectively conducting a trial de novo,
rather than according deference to the Trial Chamber’s assessment of witness” evidence. In this
respect, I believe the Appeals Chamber exceeds its jurisdiction and. undermines the strict standard

of appellate review,

3. Pursuant to Article 24 of the Statute, the Appeals Chamber shall only review errors of law
which invalidate the decision of the Trial Chamber and errors of fact which have occasioned a
miscarriage of justice.® However, in allowing most of the above-mentioned grounds of appeal and

overturning Kalimanzira’s convictions for the relevant crimes, the Majority proceeds to reconsider

' Appeal Judgement, paras. 101, 114, 126. See also Appeal Judgement, paras, 94-96, 99-101, 110-114.

2Appml Judgement, paras. 79, 80, 243. See also Appeal Judgement, paras. 72-80. /\ \V\

Appcal Judgement, paras. 150, 243, See also Appeal Judgement, paras. 127-150.

* Appeal Judgement, paras. 187, 243, See also Appeal Judgement, paras. 166-187.
3 Appcal Judgement, paras. 202, 243, See also Appeal Judgement, paras. 188-202.

® Nchamihigo Appeal Judgement, para. 7; Bikindi Appeal Judgement, para. 9; Zlglrany:razo Appeal Judgement, para. 8.
See also Bo¥koski and Taréulovski Appeal Judgement, para. 9.
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the evidence itself absent a demonstrated error of law, fact, or abuse of discretion. Such an approach

contradicts consistent case law, which states that appeals from j-udgement are not trials de novo.’

4, Without having heard a single witness, the Majority re-evaluates the evidence purely “on
paper”, based entirely on the transcf:ipt of the witnesses’ testimony. In my view, this is an 'imprudent
-and even dangerous way of proceeding, which effectively results in the Appeals Chamber
substitutin_g its own judgement for that of the Trial Chamber. In assessing the apprqpﬁatg Weight
and credibility to be accorded to the testimony of a witness, a Trial Chamber will consider “relevant
factors on a ca-sé-by-case-baéis, including ‘the witness’s demeanour in court; his role in the events in
question; the plausibility and clarity of -his testimony; whether there are contradictions or
inconsistencies in his successive statements or between his testimony and other evidence; any prior
examples of false testimony, any motivation to lie; and the witness’s responses during cross-

"® Crucially, “the trial Judges are in the best position to assess the credlblhty of a

examination.
witness and the rehab1hty of the evidence adduced”9 and, consequently, ‘a Trlal Chamber has full

dlscreuon to assess the appropriate weight and credibility to be accorded to the testlmony of a

0
w1tness.”]

5. The approach adopted by the Majority is, in my view, illustrative of a problematic trend in
the Appeals ‘Chamber, which calls into question the distinction between trial and appei'late
functions. When the Aﬁpcals ‘Chamber acts as a second, more remote, Trial -Chamber, as 1
respectfully -submit it has in this case, the relationship between the two functions is gravely

compromised, deaving little-or no discretion to the Trial Chamber’s assessment.of the evidence.

6. In the interest of completeness, I explain below the specific reasons for my dissent under the

relevant grounds of appeal.

1. Alleged Errors Relating to the Inauguration of Elie Ndayamibajye

7. Kalimanzira’s conviction for aiding and abetting genocide for the killings of Tutsis based on
his presencé at the inauguration of Elie Ndayambaje as bourgmestre of MUg_anza Commune on or
about 22 June 1994 was based by the Trial Chamber on the evidence of Witnesses BBB and BCA.
According to the Majority, these witnesses “refer to no particular incident, provide no approximate

time-frame for the killings, and do not give any identifying information concerning the assailants or

7 See, e.g., Mrki¢ and Sljivandanin Appeal Judgement, para. 352; Had¥ihasanovi¢ and Kubura Appeal Judgement, /\\l
Eara. 302; Limaj et al. Appeal Judgement, para. 127,
Nchamihigo Appeal Judgemerit, para, 47. See also Nahimana et al. Appeal Judgement, para. 194.
® Nahimana et al. Appeal Judgement, para. 949; Rutaganda Appeal Judgement, para. 188; Akayesu Appeal Judgement,
para. 132; Furundgija Appeal Judgement, para. 37; Aleksovski Appeal Judgement, para. 63; Tadrc Appeal Judgement,
para. 64.
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victims.”*! The Majority then concludes that “[n]o reasonable trier of fact could have concluded

that TutS1 were killed asa result of the ceremony” 12

8. I respectfully disagreﬁ with the Majority in affirming ‘t‘ha't the witnesses provided -no
approximate 'time-frafnc for the killings. Witness BBB explained that the killings happened “after
the spec:n::h"’13 given at the inauguration of Elie Ndayambaje as a new bourgmestre. Similarly, I also
disagree that the witnesses provided no identifying information concerning the assailants or the
victims, Witness .BB'B‘identiﬁed the assailants as the people present at the meeting — between 200
and 300 Hutus — and the victims as being “Tutsi grandchildren” and “Tutsi women”." Witness
BCA ldentlﬁed the victims who were killed as “Tutsis and Hutus who opposed the government”. 3
9. In addition, I recall our .wcl]-established jun'éprudence that “[w]here the Prosecution alleges
‘that an accused personally committed the criminal acts in question, it must, so far as possible, plead
the identity of the victim, the place and approximate date of the alleged cﬁnﬁhal acts, and the means
by which they were committed *with the greatest precision.”'® However, “[w]here it is alleged that
the accused |...] aided and abetted the alleged crimes, the éProsecution is [only] required to identify -
the parucular acts’ or ‘the particular course of conduct’ on the part. of the accused which forms the
'basw for the chargcs in question.”"” Ka]1manz1ra was charged and convxcted for a1d1ng and abetting
genocide in offering moral support to Ehc Ndayambaje’s call to kill Tutsis during the ceremony.
Therefore, contrary to the Majority’s statement in paragraph 77 of tHe Appeal Judgement, it was not

necessary to give identifying information with respect to the victims,

10. In the present case, after “[hlaving carefully considered [the] evidence” of Witnesses BBB
and BCA, the Trial Chamber found them reliable.”® In addition, the Trial Chamber also believed

Witnesses BBB and BCA's evidence that Tutsis were killed following the inauguration ceremony

1® Nchamihigo Appeal Judgement, para. 47; Nahimana et al. Appeal Judgement, para. 194,
' Appeal Judgement, para. 77.
'2 Appeal Judgement, para. 79.
12T, 16 June 2008.p. 20. Cf. Trial Judgement, para. 283. \A
M T, 16 June 2008 pp. 19, 20. Cf. Trial ludgement, paras. 282, 283. /\
3T, 18 June 2008 pp. 50, 51. Cf. Trial Judgement, para. 281.
' Naletili¢ and Martinovic Appeal Judgement, para. 24, citing Prosecutor v. Tadic, Case No, IT-94-1-T, Decision on
the Defence Motion on the Form of the Indictment, 14 November 1995, paras. 11-13. See also Blafkic Appeal
Judgement, para. 213; Prosecutor v. Milorad Krnojelac, Case No. IT-97-25-PT, Decision on Preliminary Motion on
Form of Amended Indictment, 11 February 2000 (“Krnojelac 11 February 2000 Decision™), para. 18; Kupre$kic et al.
Appeal Judgement, para. 89. The Appeals Chamber in Ntakirutimana pointed out that “the inability to identify victims
is reconcilable with the right of the accused to know the material facts of the charges against him because, in such
circumstances, the accused's ability to-prepare ah effective defence to the ¢harges does not depend on knowing the
identity of every single alleged victim.” See Ntakirutimana Appedl Judgement, patas. 73, 74,
" Blakki¢ Appeal Judgemenit, para. 213. See also Prosecutor v. Milorad Krnojelac, Case No. IT-97-25-PT, Decision on
the Defence Preliminary Motion on the Form of the Indictment, 24 February 1999, para. 13; Krnojelac 11 February
2000 Decision, pata. 18; Prosecutor v. Radoslav Brdanin and Momir Tali¢, Case No, IT-99-36-PT, Decision on
Objccucms by Momir Talic to the Form of the Amended Indictment, 20 February 2001, para. 20.

"8 Trial Judgement, para. 291. .
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of Elie Ndayambaje as a mew bourgrnestre Accordmgly, the Tnal Chamber found Kalimanzira
guilty of aiding and abet‘ung genocide by his presence at the maugurauon of Elie Ndayambaje on-or

around 22 June 19941 find ne error in this approach.

11. In its assessment of the evidence, the Majority equates the present case with the Muvunyi
case. It stresses that “[iJn the Muvunyt caée, the Appeal-s' Chamber reversed a conviction for
genocide because the evidence of the killings which underpinned the ‘findirig of guilt were based on
second- or third-hand tesﬁmony that “contain[ed] no detail on any'speciﬁc incident or the ffe.quency
of the attacks.”?! I respectfully cannot discern any similarity with the Muvunyi case, in which the
testimony from one of the two witnesses confirmed that his knowledge was second-hand and the
Appeals Chamber specifically found that neither witness pel_'sonallyrobserved the events.”> By
contrast, in the present case, the evidence of witnesses BBB and BCA was not hearsay. As recalled,
Witnesses BBB and BCA — who both attended the inauguration of Elie Ndayambaje as a new
bourgmestre — testified that killin;gs followed the inauguration. Thus, paragraph 78 of the Appeal
J’udgémen‘t places undue emphasis on the role of hearsay in the present case. Fiirthermorc, the
Majority fails to identify any material distinction between the Quaiity of the evidence in the
Muvunyi case and that provided by Witnesses BBB and BCA with respect to the occurrence of the

killings. In my view, the Muvunyi case simply cannot be equated to the present case.

12.  Thus, I consider that Kalimanzira has not demonstrated that a reasonable Trial Chamber
“could not have concluded beyond reasonable doubt that killings followed the inauguration of fili_e
Ndayanibaje as-a new bourgmestie. Having found 1o error in the Tridl Chamber’s éipproaéli"ﬁﬁd'ﬁ-ﬁ T
its assessment of the évidence of Witnesses BBB and B'CA, I am c_ohvinced that killingé of Tutsis
occurred following Elie Ndayambaje’s inanguration ceremony as a new bourgmestre. Given our
deferential standard of review on appeal, I find the Majority unreasonable in concluding that “[n]o

reasonable trier of fact could have concluded that Tutsis were killed as a result of the ceremony” %

2. Alleged Errors Relating to the Events at the Gisagara-Kabuye Road

13.  Inthe present case, the Majority finds that the extent to which Kalimanzira was identified by
Witness BWK is “unclear” and, therefore, that “the Trial Chamber should have explicitly explained
why it accepted Witness BWK’s identification evidence”.>* As a result, the Majority concludes that

% Trial Judgement, para. 291. N
*® Trial Judgemenit, para, 293. ‘/K \

2 Appeal Judgement, para. 78, citing Muvunyi Appeal Judgemem. para. 69.
2 Moreover, I believe it is not clear that the reference in the first sentence of paragraph 78 of the Appeal Judgement to
the presence of third-hand hearsay evidence in the Muvunyi case is substantiated.
# Appeal Judgement, para. 79.
* Appeal Judgement, para. 99.
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the Trial Chamber committed an error of law and proceeds to re-consider the evidence itself.?
Further to expressing its concerns .on the uncertainty as to whether and to what extent Kalimanzira
was identified by name prior itc_) the meeting on the Gisagara-Kabuye road, the Majority considg:s
that "‘reliance_dn Witness_ BW_K’-S t_incorrobdratcd identification evidence is unsafe” and that “there
is no indication as to the credibility of cither individual who identified Kaltmanzira to Witness
BWK on the record.”*® The Ma’joi'ity, therefore, grants Kalimanzira’s appeal, in part, insofar as it

relates to the events at the Kabuye-Gisagara Road.”’

14. I respectfully disagree with both the reasoning and the conclusion of the Majority with
respect to the events at the Kabuye-Gisagara Road.

15. I recall that the Trial Chamber has the discretion to assess the appropriate weight and
credibility to be accorded to the testimony of a witness.”® Furthermore, a Trial Chamber also has the
discretion to rely on un_cdrroborated, but otherwise credible witness testimony, proiiiided it assesses
such testimony with caution. In the Trial Judgement, the Trial Charmiber cdrrécft?-y stated that:

The Appeals Charnber has consistently-held: that a Trial Chamber is in the best position to evaluate

the probatlve value of evidence and that it may, depending on its assessment, Tely on a single

witness’s testimony for proof of a. material fact. Accordingly, the Chamber.-does mot necessarily

require evidence. to 'be corroborated in order 1o make a finding of fact on it. Though a Trial
Chamber may prcfcr that a witness’-testimony be corroborated, it is not a requirement ot an

obligation in the practice of this Tribunal,

It further stressed that:

‘While direct evidence is preferred, hearsay évidence is not per se inadmissible before the Trial
Chamber. The Trial Chamber has the discretion to treat such hearsay evidence with caution,
depending on the circumstances of the case. In certain circumstances, hearsay evidence may
require other credible or reliable evidence adduced by the Prosecution in order to support a finding

of fact beyond reasonable doubt.30
It is in light of these standards that the Trial Chamber’s assessment of the evidence has to be

considered.

16.  In the present case, the Trial Chamber examined Witness BWK very cautiously, I recall that

the Trial Chamber gave careful consideration to Kalimanzira’s argument that Witness BWK’s

Appeal Judgement, paras. 99, 100. '
2 Appeal Judgement, para. 100, ‘/\.\\‘\
2 ' Appeal Judgement, paras. 101, 113, 114, 126.

® Nahimana et al. Appeal Judgement, para. 194; Ntagerura et al. Appeal Judgement, para. 388.
® Trial Judgement, para. 71, referring to Karera Appeal Judgement, para. 45; Niyitegeka Appeal Judgement, para. 92;
Rutaganda Appeal Judgment, para. 29; Musema Appeal Judgment, paras. 36-38; Ntakirutimana Appeal Judgement,
para. 132; Kayishema and Ruzindana Appeal Judgement, paras. 154, 187, 320, 322; Delali¢ et al. Appeal Judgment,
para, 506; Aleksovski Appeal Judgment, paras. 62-63; Tadic Appeal Judgment, para. 65; Kupreskic et al. Appeal
Judgement, para, 33.
* Trial Judgement, para. 75 referring to Rukundo Trial Judgement, para. 39, Muvunyi Trial ]udgemcnt, para. 13,
Rutaganda Appeal Judgement, para. 34; Rule 89 of the Rules.
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testimony contained three inconsistencies with her statement given to ICTR investigators eight
months before.”’ 1 note that the Trial Chamber con31dered this evidence, provided thoughtful
reasonlng, and found that it does not cast reasonable doubts on Witness BWK’s testimony. 2 1t is
correct that the Trial Chamber did not discuss identification evidence with regard to Wltness
BWK’s testirhony. However, it acted within its discretion in not specifically discussing the
identiﬁcation evidence of certain witnesses. I find no error in this approach. Thus, I consider that
Kahmanz1ra has not demonstrated that the Trial Chamber comrmtted an error of law. In these

c1rcumstances deference must be accorded to the Trial Chamber’s assessment of Wltness BWK’s

“testimony. Moreover, I consider that Ka11manz_1ra is attempting to relitigate a matter that was raised .

at trial.

17 Im paragfaph 100 of the Appeal Judgement, the Majority “proceed to consider the relevant

evidence” itself and, in a few lines, arrives at the conclusion that “reliance on Witness BWK's

uncorroborated identification evidence is unsafe A Trial Chamber, as the pnmary tner of fact, is

better placed than the Appeals ‘Chamber to evaluate the probative Value of witness’ testunony In
my view, the Appeals Chamber should not overturn or reassess a Trial Chamber s findings
regarding witness’ testimony unless the Trial Chamber fails to treat such evidence with caution. In
the present case, the Trial Chamber duly exercised caution in relying on Witness BWK’s ewdence

and, therefore, correctly applied the legal standard. By contrast, the Majority condu_ets a de novo

assessment of Witness BWK’s testimony without having heard her testimony and partly bases its

reasoning on small discrepancies in Witness :BWK’s-testimony. This is an unwarranted i_nl;_rusion in
the assessment correctly made by the Trial Chamber and is in violation of the appellate standard of
review. 1 am convinced that we cannot conclude that the Trial Chamber acted unreasonably in

assessing Witness BWK''s testimony.

3. Alleged Errors Relating to the Butare-Gisagara Roadblock

18.  With respect to Kalimanzira’s conviction for instigating and aiding and abetting genocide
based on his participation in the killings of Tutsis at a roadblock on the Butare-Gisagara road on or
around 22 April 1994, the Majority finds that paragraph 15 of the Indictment, which was fouﬁd
defective by the Trial Chamber, was not cured by subsequent timely, clear or consistent notice and
resulted in prejudice to Kalimanzira. The Majority finds the Trial Chamber committed an error of

™

law in this respect and, therefore, overturns Kalimanzira's conviction.”

*! Trial Judgement, para. 369,

%2 Trial Judgement, para. 369. See also Trial Judgement, para. 371 where the Trial Chamber “believes BWK beyond
reasonable doubt and finds her evidence to be reliable”.

3 Appeal Judgement, paras. 149, 150. See also Appeal Judgement, paras. 137-150.
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19.  Irespectfully disagree with both the reasoning and the conclusion of the Majority. I note
that the Trial Chamber found that the Indictment was vague with regard to the Butare-Gisagara

r_o.::;db_look.g‘1 However, it was satisfied that Kalimanzira received adequate notice in a timely, clear_,
and consistent manner through the summary of Witness BXK’s anticipated testimony annexed 10
the Prosecution Pre-Trial Brief, Witness BXK’s prior statement, and the Prosecution’s opening

statement.35

20. The A}ﬁe'als Chamber has previously held that a summary of an anticipated testimony in an
annex to the Prosecution’s pre-trial brief can, in certain circumstances, cure a defect in an
indictment.*® I recall ‘that the Prosecution Pre-Trial Brief was file;d in Bnglish on 16 April 2008,
several weeks be‘ft)fc"Witnéss BXK testified about this incident on _Q.M_ay 2008. The French
translation of the Prosecution Pi'e-Trial Brief was filed only on 5 Maiy 2008._' Nonetheless,
Kalimanzira’s 'Lead Counsel is bilingual and would have been able to communicate this information
to h1m Although 1t 1s true ‘that he was absent dunng the first trial sessmn and was hospltahzed on.
21 April 2008, thc record reflects that he was in contact with the rest of his team.® I further recall
that _Kahmanzua §'Co“Counsel stated that she did not. want to delay the trial mmply_becaUSe -o_f the
delay in‘the delivery of the translation.” Given the importance of a Prosecution Pre-—Trial Brief, the
lack of objection by Kalimanzira to this delay strongly indicates, in my view, that he was already 7

aware of the factual allegations against h1m

21.  In addition to the Prosecution Pre-Trial Brief, I note that this incident was clearly mentioned
: :d-u—r:i:ri:g the -Prosecution’s -opening-statement and identified as oc,cfng on the Butare-Gisagara
road.”® Notably, again, Kalimanzira did not object or seek clarification. Therefore, 1 consider that
this would hav.e eliminated any latent ambiguity arising from the _déscription‘ of the location in the
summary of Witness BXK’s anticipated testimony. Similarly, I find no merit in Kalimanzira’s
suggestion that he was prejudiced because he assumed that Witness BXK was testifying about the
Jaguar roadblock, which was located nearby. The summary of Witness BXK's testimony does not

* Trial Judgement, para. 429. f( \\(]
s Trla] Judgement, paras. 432, 434, 435.

8 Gacumbitsi Appeal Judgement, paras. 57, 58. This approach is consistent with jurisprudence of the ICTY. See
Naletthc‘ and Martinovic Appeal Judgement, para. 45.

37 See Decision on Callixte Kalimanzira’s Motion for an Extension of Time for the Filing of Notice of Appeal, 20 July
2009, paras. 3, 6.
3T 20 May 2008 p. 59. See also Appeal Judgement, para. 33.
% T..30 April 2008 p. 9 (“Yes, Mr, President, I do not intend to delay the proceedings, especially with regard to the
pre-trial-brief, I told you what I had to say on this matier. We have a way of proceeding in the Defence team in that we
put Mr. Kalimanzira, who is the Accused person, at the heart of his defence. He is entitled to all the facts of law and of
this case in-order to-have all the necessary clarifications with regard 1o the strategy we are going to adopt, and that is the
reason for which1 gave the indications I gave regarding the time necessary to loek into the pre-irial hnef with you. But,
of course, all this is a matter that is left to your discretion, Mr. President.”).
“ T, 5 May 2008 p. 4 (“[Kalimanzira] also spurred on the killing of Tutsi at the roadblock situated on the
Butare-Gisagara road in Ndora commune in connection with the Kabuye hill massacres.™)
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refer to paragraph 21 of the Indrctment Wthh contams this allega’aon 4 “-Furthermore, the
Prosecuuen s opemng staternent clearly dxstlngmshed between these two 1nc1dents “ Therefore, any
posmble confusmn on’ the part of the Befence was not :reasonable *Consequently, Tam satlsﬁed that
in these parUcular mrcumstances the defect in paragraph 15 of ‘the Indictment was cured as

correctly noted by the Trial Chamber, and ‘that Kahmanmra did not suffer prejudlce in ‘the

prepar_atl.on vof hls defence.

22. In paragraphs 146 -and subsequent of the Appeal Judgement the Majonty proceeds to TE-
exarmne the facts in order to _]l.lSIny Kahmanzlra 8 confusmn rather than to identify any concrete
BITOT made by the TnaI Chamber, swhich would mdlcate that the Tnal Chamber abused its dlscretlen
when it determlned that the confusron was drspelled by Kalimanzira’s recognition in his Final Trial
Brief that the Butare-Gisagara roadblock was at a different location to the Jaguar roadblock“ and
by the fact that the Opemng Statement. dlstmgulshed between the two. roadblocks The Majonty
_ 'strangely concludes that Kalimanzira’s confusron is 2 strong mchcatton that Kahmanzrra was |
:;:preJudlced by the lack of clartty concermng the charges agamst him, and that he d1d not recelve .
¢lear and- con51stent notice.”** Ibeheve thts conclusmn is 111ustrat1ve of the Appeals Chamber § iew
trend to engage ina tnal de novo by reassessmg the evidence in a s1tuat10n where it 15 unnecessary
.and 1nappropr1ate to the requ1s1te and strict. standard of review on appeal In paragraph 149 of the
Appeal Judgement, the Majority finds that “the Trial Chamber erred in law by finding that this
defect was cured and accordingly in judging Kalimanzira guilty on the basis of his actions at the
Butare Gisagara roadblock > This ternnnology exemphﬁes this pomt partlcula;rly well, as it falls to
1dent1fy how the Trial Chamber apphed an incorrect standard in deciding, w1th1n the parameters of
its, dlscretlon that the defect in the Indlctment was cured Iudeed the Majonty seems to suggest that
1o reasonable Trial Chamber could have found that the defect was cured, but, in my view, this is

distinct from an error of law as the Triai_Chamber did apply the correct legal standard.

23.  Finally, Kalimanzira is attempting to re-litigate a matter that was raised at trial. Indeed,
Kalimanzira already argued at trial that there were inconsistencies between Witness BXK’s
testimony and his prior statement. However, the Trial Chamber examined these inconsistencies

carefully,” and found Witness BXK to be credible.*® I find no error in this approach. Thus, I

4! Prosecution Pre-Trial Brief, Annex A, p. 21. ' (JT \U\ :
2T 5 May 2008 p. 4 (“The Accused Kalimanzira also distributed weapons to people manning the roadblocks to enable
them -to 'kill ‘Tutsi. :One .example is ‘the so-cdlled “Jaguar’ roadblock -in Gisagara, Ndora commune where he gave a
firearm to ‘the Jeader -of those .manning the roadblock with-the specific instruction that it was gomg to be used to-kill
Tutsi. He also spurred on the killing of Tutsi at the roadblock situated on the Butare-Gisagara road-in Ndora.commune
in connection with the Kabuye hill . massacres. Ornce again, the Accised Kalimanzira instructed the people manning the
roadblock to kil) Tutsi and distributed a firearm to faclhtate such killings.”) (emphasis added).

> Trial Judgement, para. 465.

* Appeal Judgement, para. 147.

 Trial Judgement, paras. 466-469,
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consider that Kahmanz1ra has not demonstrated that the Tnal Chamber committed an error or that it

abused its discretion. In these circumstances, deference must be accorded to the Trial: Chamber

4, ‘Alleged ‘Brrors Relating to the Nyabi-—sagara FOot‘:ba"ll Field

24.  In the present case, the Majority finds that “the Trial Chamber erred in not explaining more
fully why it believed the Defence ‘witnesses would not have heard of a second meeting, and thus
why their testimony did not cast reasonable doubt on Witness BCZ’s evidence.”*’ In reaching this
conclusion, the Majority states:
The Defence witnesses did not hear about any meeling involving Kalimanzird, In many
circumstances such evidence ‘is properly accorded minimal probative value. ‘However, the
circumstances in-this -case are different ‘because many of the Defence witnesses had .close ties to
the Tocal authorities or lived in:close proximity to the site. Therefore, these witnesses wouild have

been well positioned to know if such a meeting occurred The Trial Chamber did not discount their
evidence on any’ bases other than those noted above.**

lt further finds ;that “no reasonable Trial '.Chamber could have relied on Witness BCZ’s accomplice
evidenice of Kalimanzira’s participation in the meeting at the Nyabisagara football field in light of
the competing Defence evidence, absent further corroborative evidence or additional analysis-

demonstrating that the Defence-.witnesse_s were not credible.”*

25. I find the reasomng and the conclusion of the Majority problematlc for various reasons
Frrst from a strictly legal pomt of view, the Trial Chamber carefully assessed Witness BCZ's
testimony and found him to be credible and reliable.”” I find no error in this approach.’' I .recall that

the Tridl Chamber has the discretion to assess and accord the apptopriate weight and credibility to

6 Trial Judgement, para. 470.

* Appeal Judgement, para. 185.

* Appeal Judgement, para. 185 (internal citations omitted).

4 Appeal Judgement, para. 186.

%0 I find unpersuasrve Kalimanzira’s assertion that the Trial Chamber erred in assessing Witness BCZ’s credibility.
Nothing in the Stamte or the Rules prohibits a Trial Chamber from relying upon the ‘testimony of uncorroborated
accomplice witnesses, provided appropriate caution is applied. See Nchamihigo Appeal Judgement, para. 48. In the
present case, the Trial Chamber was clearly aware that Witness BCZ was an accomplice witness and that he may have’
had a motive to falsely incriminate Kalimanzira. See Trial Judgement, paras, 608, 612. In my view, the Trial Chamber
displayed the necessary caution in assessing Witness BCZ’s testimony. Kalimanzira has thus not established that the
Trial Chamber erred in this regard. Kalimanzira has also not established any error in the Trial Chamber’s approach to
alleged-contradictions in Witness BCZ's testimony. Indeed, 1 am not convinced that the Tridl Chamber displayed bias in
holding that “[i]t is likely that [Witness] BCZ omitted to mention Kalimanzira before his October 2001 statement to
ICTR investigators because they did riot specifically ask him about Kalimanzira before that time” and that “[i]t is also
likely that BCZ omitted to mention this fsecond] meeting before :October 2001 ‘because its content and effect (no
killings followed because no Tutsis could be found) might have seemed less important to him compared to the events he
did mention.” Trial Judgement, para. 611. It was certainly open to the Trial Chamber to assess Witness BCZ's”
testimony in ‘this way and Kalimanzira has not rebutted the presumption of impartiality. See also Semanza Appcal
Judgement, para. 13. The Trial Chaniber sufficiently analyzed the alleged contradictions and reasonably accepted the

explanations for them offered by the witness.
5! Trial Judgement, para. 612, . < \\"\
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the testlmeny of W1tnesses %2 Indeed, the call for additional analyms cha].lenges the Trial Chamber s

ﬁrmly estabhshed dlsere‘nonary power to assess the appropnate welght and credibility. ‘to be

accerded to w1tness testnnony, to wh;teh deference is: owed Furthermore, I recall that, accordlng

to-our We11-estabhshed Juns;prndenee, “itig pmmanly for the Trial Chamber 10 determine whether a

witness is -credlble_ and “to - decide whlch ‘witness’ testimony to prefer, without neoessanly

articulating every step of the reasoning in reaching a decision on these ,pomts.”“

26. 'Second,_ 1 note ‘thnt the Defence witnesses were not aware of any ‘meeting,tnvollving.
Kalimanzira. In my view, -this -does not mean than other meetings --involving Kalimanzira did not
- take place: However, after reassessmg the evidence, the Majarity comes to a speculative oonelusmn

that “[the Defence] w1tnesses would - have been well posmoned 1o know if such meetmg occurred "33

In my view, the Majonty 18 exceedmg its: Junsdlctlon here.

27.  Third, I beheve the Majonty mlsses an important point when it concludes that “[t]he Tnal

| =Chamber did not chscount [the Defence wnsness] evidence on any bases other' than those noted -
above In thlS context the Trial Chamber erred in not explammg mere fully why it beheved the
ﬁDefence witnesses would not have heard of a second meeting, and thus why the:r testamony did. not'
cast reasonable doubt on Witness' BCZ’S evidence." I recall, as noted by the Trtal Chamber that.
some of the Defence wttnesses testified that they did not see — or were not aware of - Kahmanzua_.,
'between Apnl and July 199457 As correctly noted by the Trial Chamber this contradtcts'
Kalimazira’s own testl-mony that “he stopped by Hatagekimana’s house in the end of the ﬁrst week
of June on his way to see his famlly in Klraramhogo[ which] lends addmonal support to'is presence ’
in Kibayi commune around the time of th.lS alleged meeting.”*® I recall that the Appeals Chamber
previously. held that:

If the Defence adduced the evidence of several other witnesses, who were .unable to ‘make any
meaningful contribution to the facts of the case, even if the conviction of the accused rested on the

52 Nchamihigo Appeal Judgement, para. 285; Nahimana et al. Appeal Judgement, para. 194; Niagerura et al. Appeal
Judgement, para. 388.

3 See e.g. Nahimana et al. Appeal Judgement, para. 194 (“[T]he Trial Chamber has full discretionary power in
assessing the appropriate weight and credibility to-be accorded to the testimony of a witness”);, Mtagerura et al. Appeal
Judgement, para, 388 (The decision to admit [witness testimony] does not in any way prejudice the weight and
credibility that the Trial Chaniber will, in-its own. d:lscretlonary assessment, accord to the evidence™); Simba Appeal
Iudgement para 211 (“[The Appeals Chamiber recalls that it is primarily for the Trial Chamber to-determine whether a
witness is credible and to decide which witmess testimony to prefer™); Rutaganda Appeal Judgement, para. 233 -(“It
therefore falls to the Trial Chamiber to assess the contradictions pointed out and determine whether the witness ~ in light
of his-entire testimony — was reliable, and his festimony-credible,”).

M Bagilishema Appedl Judgement, para. 12, citing Kupreskic et al. Appeal Judgement para, 32, - \/\
% Appeal Judgement, para, 185 (émpbasis added). -\

%6 Appeal Judgement, para. 185.

57T 25 November 2008 pp. 7-9 (Witness BTH); T. 17 November 2008 pp. 14-15 (Witness KBF); T. 24 November
2008 pp.29-30 (Witness KXL). See also Trial Judgement, paras. 599, 601, 604,

% Trial Judgement, para. 612. See also Trial Judgement, para. 654; T. 10 February 2009 pp. 50-51 (Callixie
Kalimanzira).
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testimony -of only one witness, the Trial Chamber is not required to state that it found the evidence

of each Défence witness irrelevant. On the contrary, it is to be presumed that the Trial Chamber
took notice of this evidence and duly disregarded it because of its irrelevance,”

Accordingly, it was within the Trial Chamber’s discretion to find .that “the Defence evidence does
littl'é to contradict BCZ’s evidence.”® Consequently, contrary to the Majority’s finding, the Trial
Chamber did not abuse its discretion in finding that two meetings took place, that the Defence

witnesses testified to different meetings, and that the existence of one does not preclude the other,

28.  Thus, I do not believe that the Tﬁal Chamber has abused its discretion in reaching its
conclusion in the present case. In this circumstances, deference must be accorded to the Trial

Chamber’s assessment of witnesses’ testimony.

5. -Allé- ed Errors Relating to the Gisagara Marketplace (Mav Event

29.  With rcspéct to the events at Gisagara market plé_ce at the end of May 1994, I agree with the
Miajority that the Trial Chaniber did not discuss the basis on which it accepted Witness BDK's
identification of Kalimanzira®' Although it would have been preferable for the Trial Chiamber o
discuss the issue of W.i‘thes_s BDK’s ideﬁtiﬁcation of Kalimanzi-r’é, 1 disagree with thé"Msijori'.tfy that
the Trial Chamber erred in not doing 0. According to Witness BDK’s tc.stimony,' she met

" Kalimanzira for the first time at the home of "Fidéle Uwizeye: in the eaﬂy 1990s.5> At the time, .
Witness BDK did not know Kalimanzira so her husband identified him to her.** Beyond describing
this -evidence as hearsay, the Majority has not demonstrated why it would ‘be unreasonable for the

Trial Chamber to0.accept this as a basis.of identification.

30. S'imilarly, I am not persuaded that the Trial Chamber erred in accepting Witness BDK’s
evidence even though her first sighting of Kalimanzira was cont_radicted. by the testimony of
Witness AX88. Although the Trial Chamber did not expressly assess this contradiction between
their testimonies on this point, it carefully weighed their respective accounts in discussing Witness
BDK’s testimony on Kalimanzira’s presence at Uwizeye’s home in April 1994.5 Thus, it was
clearly mindful of their conflicting versions of the relevant evenis. In its consideration of the
| ‘evidence, the Trial Chamber found portions of Witness AX88's testimony “not at all convinc[ing]”,

and described it as “convoluted and often contradictory.”® This clearly suggests that the Trial

% Kvocka et al. Appeal Tudgement, para. 24. Y \\A
® Trial Judgement, para. 610. \
8! See Appeal Judgement, para. 195.

| 52 Appea! Judgement, para. 199.

| 83T, 20 May 2008 pp. 46, 47.

T 20 May 2008 p. 46. See also T. 21 May 2008 p. 14,

55 Trial Judgement, paras. 388-391.

% Trigl Judgement, para. 390.
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Chamber had significant concerns with Witness AX88. However, the Majonty is rmsleadmgly
sﬂent on this point when reassessmg_the -ewden_ce and cml_y mentions that “[tJhe Trial Chamber
obs'erVecgl' that Witness BDK's "’testimeﬁy re-_garding this eccaf‘siOn“wa-s directly eontradiCted by
Defence Witness AX88."" Consequently, in my view, it has not demonstrated that no réa_sanab‘le
Trial Cha_mber could have relied on Witness BDK's identification of Kalimanzira in light of

Witness AX88's evidence.

31, . While the Trial Chamber also Taised concerns with respect {0 Witness BDK'’s evidence
about the meetmg at meeye s home in 1994, it considered mgmﬁcaut the fact that Wltness BDK’s
testimorny on that point ‘was ‘hearsay -and stated that this did not impact ‘her overall credlbﬁlty s |
recall that “it is not unreasonable for a trier of fact to accept some, but reject other parts of a -
witness’s testimony.”® Furthermore “[a] Trial Chamber is entitled to rely on any ev1dence it deems
to have probatlve value and it may accept a witness’s testimony only in part if it consuiers other

parts of his or ‘her evidence not relidble or credible.”™

In the present case, the Trial Chamber o
reasonably explained that its prior rejection of Witness BDK’s evidence did not * ‘reflect upon [her]
general credibility.”” Tt has not been demonstrated that this assessment was outside the bounds of

the Trial Chamber’s discretion.

32. T-am not satisfied that the Trial Chamber should have'-rejected' ‘Witness BDK's ‘evidence
because -of various alleged internal inconsistencies. I reiterate our well-established jurisptudenc’e_
that “it falls to the trier of fact to assess the inconsistencies highlighted in testimony and determine
whether they impugn the entire “testimorty.”” Tn the present case, the Trial ‘Chanber expressly
considered inconsistencies within Witness BDK’s evidence and reasonably determined ‘that they
were either immaterial or nonexistept.” I find no error in this approach. In addition, contrary to
Kalimanzira’s arguments, I consider that Witness BDK's testimony in various Gacaca proceedings
did not render the Trial Chamber’s reliance on her testimony unreasonable. Kalimanzira has not
substantiated his assertion that the participation in such proceedings, albeit frequent, undermines the

witness’s credibility.

33.  Finally, I find unpersuasive the contention that the Trial Chamber failed to explain why it

accepted Witness BDK's testimony even though that testimony was in Kalimanzira's view

67  Appeal Judgement, para. 197. T \\-’\
Tnal Judgement, paras, 391, 727. \
Muvuny: Appeal Judgement, para. 128.

Kajelqeh Appedl Judgement, para. 167,
7' Trigl Judgement, para. 727.
™ Rutaganda Appeal Judgement, para. 443.
™ Trial Judgemeril, paras. 724-726.
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“unlikely.”™ The Trial Chamber addressed Kalimanzira’s assert_iorr — though not in detail — and

found that the witness convincingly exp'lairred her behavior, in .pm‘ficu1ar why she attended the
meetmg and when she left. g Tis necessary 1o reiterate that the Tnal {Chamber has full d1scret10n in
-the assessment of a witness’s credibility,”® In my view, it was therefore reasonable for the Trial
Chamber to accept Witness BDK’s ex_planatlons of her behavior. For the foregoing reasons, the

Trial Chamber did not err in its assessment of Witness BDK’s testimony.

34, The M-ajori‘ty’s reasoning, on the other hand, is problematic for numerous reasons. First, the

Majority states:’’

The Appeals Chamber considers that “[t]here isa presumptron that a Trial Chamber has evaluated
-all the evidence presented to it, as long as there i is no indication that the Trial Chamber completely
disregarded -any particular piece of evidence,””® However, this presumption may be rebutted
“when evidence which is clearly relevant to the findings is not addressed by the Trial Chamber’s
reasoning.””

.35, However the MaJonty omits the remainder of the quoted reference to Kvocka et al. Appeal

Judgement which states:

It is tor‘be_pres_umed that the Trial Chamber :evaluated all the evidence presented to it, as long as
there -is no indication ‘that the Trial ‘Chamber -completely disregarded any particular piece of
evidence. There may ‘be.an indication «of disregard when evidence which.is clearly relevant to the .
findings is not addressed by the Trial: Chamber’s reasomng, but notevery inconsistency which the
‘Trial ‘Chamber failed ‘to discuss renders its opinion defective, ‘Considering ‘the ‘fact: ‘that minor
inconsistencies.commonly occur in witness testimony without rendering it unreliable, it is ‘within
‘the discretion.of ‘the Trial*‘Chamiber to:¢valuate it and 1o consider whether the evidence as a whole
is eredible, without explaining its decision in:every detail. If the Trial Chamber did not refer to the
evidence given:by a witness, even if it is in contradiction to the Trial:Chaniber’s finding, it is 1o be
;presumed-that the Trial<Chamber assessed and: werghed the -evidence, but found that the evidence
did not-prevent it from arriving at its actual findings.™

In my view, without this addition, the quotation is an inaccurate representation of the legal
reasoning established in Kvocka et al. Appeal Judgement. The Majority thus misrepresents the
standard established.

36.  Second, in the third sentence of paragraph 197 of the Appeal Judgement, the Majority
misrepresents reality by stating that “[t]he Trial Chamber observed that Witness BDK’s testimony

™ Trial Judgement, para. 724 reads as follows: “The Defence contends that BDK's testimony was fraught with
inconsistencies. It suggests that her-descriptions of- the timing of her departure from the meeting was inconsistont; that it
was unlikely that her brother-in-law would have forced her, a Tutsi, to attend the meeting; that if she had been forced to
attend, it was unlikely that she would leave and draw attention to herself, especially when she had been married before
the war and was not among the group who was. thre_atened None of the Defence’s arguments were persuasive. The
passage of time since 1994 would explain difficulty in recalling time exactly, further, BDK gave convincing
_esxplmrauons for her behav1our2"4(mtemal citation omitted). .

See Trial Judgement, pata. 7
76 See Nahimana et al. Appeal Judgement, para. 194. . /\\\J\
7 Appeal Judgement, para. 195,
™ Halilovi¢ Appeal Judgement, para. 121. See also Kvocka et al. Appeal Judgement, para, 23.
" Kvodka et al. Appeal Judgement, para. 23.
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‘regardin'g this occasion ‘was direct‘ly contradicted by Defence Witness AX88. 8l In my view, this
sentence is incomplete and m1slead1ng because it subrmts that the testlmony of Witness AX88
contradicts that of W1tness BDK without mentioning’ the fact that the Tnal Chamber found portions

of Witness AX88 8 testlmqny “not at all convmc[m.g] and descn-bed it as “convoluted and often

v 82

contradictory”,* as already mentioned above.

37.  Third, the -Majority “notes the Trial Chamber’s uncertainty aé to-'Wit.ness_ BDK’s ‘veracity
with respect to one of two occasions where she claimed to have iden't’i'ﬁe'd Kalimanzira. Under these
‘circumstances, the Appeals Chamber [...] considers -that the Trial Chamber should have provided a
clearer explanation of its reasons for accepting portions of Witness BDK’s testimony addressing
identification.”® Here again, the focus of the Majority on the Trial Chamber’s »_uneertainty is highly
‘misleading, as it fails to note that the Trial Chamber explicitly explained that its reasons for not
relying on Witness. BDK’s evidence in the prior occasion “do not apply to her evidence here, nor do

they reflect upon [Witness] BDK’s general credibility.”*

38.. Fourth, in finding an “error of law” based on the fact that “[i}t is unclear from the Trial
Judgement ’[how'much] catJtion was applied” in its assessment of Witness BDK’s ev1dence the -
Majority :simply- employs a Joose criterion to an already nondescript: standard of caution. To suggest -
that this is the appropriate appellate standard of review with respect’ to-cautlon appears pam-cularly
guestionable. Flnally, having found an error of law the Majority also neglects to artlculate the
_correct legal standard with respect to the degree of cautlon which in its view is necessary in the
context of 1dent1ﬁcat10n evidence before rev1ewmg the relevant ﬁndmgs of the Trial Chamber

accordingly as required by our strict standard of appellate review,
6. Conclusion

39,  For the foregoing reasons, 1 disagree with the reasons and conclusions of the Majority with
respect to the relevant portions of Kalimanzira’s third, fifth, sixth, seventh, tenth and eleventh

grounds of appeal.

40.  Inlight of the above, I also dissent on the reduction in the sentence decided by the Appeals
Chamber. I would leave the sentence imposed by the Trial Chamber undisturbed.

% Kvodka et al. Appeal Judgement, para. 23. (X v
B Appea] Judgement, para. 197, referring to Trial Judgement, para. 388.
% rigl Judgement, para. 390.
B " Appeal Judgement, para. 199.
M Trial Judgement, para. 727.
. % Appeal Judgement, para. 199.
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B. 'Sep_anate O.p'inion

41.  While I- am in general agreement with the Appeal Judgement w1th respect to, Kahmanzlra 'S
conv1ct10n for dlrect and -public 1ncttement 10 comm]t genocide based on his «conduct at the ilaguar
roadblook and the Kajyanama roadblock, in partleular its conclusmn, T feel compelled to write
separately in order to-clarify a number of points of the Appeals Chamber’s reasoning with wh:ch 1

‘feel uncomfortable

42.  First, in paragraphs 156 to 158 of the Appeal Judgernent the Appeals Chamber relles mostly
on the fravaux preparatozres of the Gen001de convenuon to interpret the defIl‘lltIOI'l and scope of the
crime of dtrect and public 1nc1tement to comrmt genoc1de I am sl1ghtly uncomfortable with this

Zapproach as ] believe the' travaux preparato:res of the Genocide convent1on provide httle guldance

v 86

as to the scope of the ‘wotds “direct :and publlc ‘which are at the core of the present 1ssue ‘In my

opinion, .one must look to -other - ‘sources for a comprehens:ve deﬁmhon and ‘scope of the term

“public”, such as the work of "the Tternational Law: Comrmss1en or the Ayesu Trial Judgement

43.  Second, the App'eals-(}hamber limits i-tself to the application of the Nahimana et al. Appeal
Judgement to Kalimanzira’s convictions, but does not break down the crime into its elements, nor

.does it reveal how the term “puiblic” is defined.

44. In settmg out the elements of the offence, the Akayesu Trial - Chamber elaborated on the

requirement of * pubhc-mcnement as follows:

[t]he public element of incitement to commit genocide may be better appreciated in light of two
factors: the place where the incitément .occurred and whether or not assistance was selective or
limited. A line of authority commonly followed:in Civil law [sic] systems would regard words as
being ‘public where they ‘were spoken aloud ‘in-a place that were [sic] jpublic- by -definition.
According to'the International Law Commission, public incitement 1s ¢haracterized by a-call for
criminal action t¢ a number of individuals in a public place or to members of the general public at
large by such means as the mass media, for example, radio or television. It should be noted in this
respect that atthe time [ihe] Convention on Genocide was adopted, the delegates specifically
agreed to rule out the possibility of including private incitement to-commit genocide as a-crime,
thereby. underseonng their commitment to set aside for punishment only the truly public forms of
incitement:

The Kajelijeli Trial Chamber emphasized that “ftlhe ‘public’ element of incitement to commit

genocide is appreciated by looking at the circumstances of the incitement—such as where the

T

% This point has béen recognized by legal experts on the issue. See, e.g., Schabas, William A., Genocide in
Imemanonal Law: the Crime of Crimes, Cambridge University Press, Cambridge, 2009 (2“" edition), p. 329

Akayesu Trial Judgement, para. 556 (internal citations omitied),
8 Kajelijeli Tridl Judgement, para. 851.

incitement occurred and whether or not the audience was select or limited.”*®
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4'5.. However, in paragr.aphs 156 of the Appeal Judgement for exar_n_plc ? the Appcals Chamber
emphasizes, and make 'compaﬁson with other cases, on the size of the audience required to satisfy
the pubhc element of thc crime of incitement to commlt genoc:dc Indeed, the Appeals: Chambﬁr for
example states that “[tJhese convictions involved audlences which were by definition much broader
than the groups of individuals manning the Jaguar and Kajyanama roadblocks, who formed
Kalimanzira’s audienc:v::.”90 In my view, this establishes a dangerous and incorrect precedent linked
with the question of what minimum audience size is required to -saﬁsfy the “public” element df the
crime of direct and public incitement to commit gen'ocide. I believé, no threshold exists and none

should be established. There is no clear indication in the Jurlsprudencc of the Tribunal that a speech

must be made to a large group of peOplc in order to quahfy as pubhc incitement. For the purpose of

the law, it suffices that the speech was directed at a number of individuals at a public place or at

members of the general public, as the International Law Commission confirmed.” In its report, the

International Law Commission added that “t]his publié appeal for criminal action increases the -

likelihood that atleast one individual will respond to the appeal and, moreover, encourages the kind

of ‘mob violence’ in which a number of individuals engage in criminal conduct.”?

<

® See also Appeal Judgement, footnote 410,
% Appeal Judgement, para. 156 (emphasis added).
% Sge Article 2(3)(f) .of -the Draft-Code of Crimes Against the Peace and Security of Mankind, in Report of the
International Law Cominission to the General Assembly, UN doc. A/51/10 (1996), p. 26: “The equally md15pensable
element of public incitement requires communicating the call for criminal action to a number of individuals in a pubhc
place or to memibers of the general -public at large. Thus, an individual may communicate the call for criminal action in
person in.a public place orby technical means of mass communication, such as by radio or television.”

See Article 2(3)(f) of the Draft Code of Crimes Against the Peace and Security of Mankind, in Report of the
International Law Commission to the General Assembly, UN doc. A/51/10 (1996}, p. 27.
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Done in English and French, the English text being authoritative

Weencdiion

Judge Fausto Pocar

Done this 20™ day of October 2010,
At Arusha,

Tanzania.

[Seal of the Tribunal]

~ WM
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VII. ANNEX A - PROCEDURAL HISTORY

1. The main :_'as.pects of the ._eppeal .proc.eedings are summarized below,

'A. Notices of Appesl and Briefs

2. Trial Chamber I1I rendered the judgement in this case on 22 June 2009.

1. Kalimanzira’s Appeal

3. On 20. July 2009 the Pre Appeal Judge demed Kahmanzlra § request for an extensmn of
time .to- file his netwe -of appeal from the translatton of ‘the Trial Judgement into French. !
Kallmanmra filed his Notice of Appeal on 21 July 2009.> On 31 August 2009, the Pre—Appeal Judge
'granted Kalimanzira’s request for a 75 day extension of ‘time for the fihng of hrs Appellant s brief
from the ﬁlmg of the French translation of the Trial Judgement He filed h1s Appellant s bnef on 1
' Fébmary 2010.% ' - : - -

4, On 5 March 2010, the Appeals Chamber granted Kahmanzua $ request to ﬁle an Arnended .
'Not1ce of Appeal and granted the Prosecuuon a 15 -day extensmn of time :to file its Respondent s
‘brief? Kahmanzna ﬁled h1s Amended Nottce of Appeal on 8 March 2010 The Prosecutron filed'_ |
its Respondent s ‘brief on 29 March 2010 On 6 April 2010, ‘the Pre- Appeal Judge demed
Kahmanz1ra s request for an extension of tnne to file his Reply ‘brief followmg the translation of the

 Prosecution’s Respondent’s brief into French.* Kalimanzira filed his Reply brief on 13 April 2010

2. Prosecution’s Appeal

5. The Prosecution filed its Notice of Appeal on 22 July 2009' and its Appellant’s brief on
5 October 2009."" On 26 October 2009, the Pre-Appesd] Judge grented--Ka]imenZira’e request for a

! Decision on Callixte. Kalimanzira’s Motion for an Extension of Time for the Filing of Notice of Appeal, 20 July 2009.
? Notice of Appeal, 21 July 2009,

? Decision on-Callixte Kalimanzira’s Motion for Leave to File an Amended Notice of Appeal and for an Extensron of
Time for the Filing of his Appellant’s Brief, 31 August 2009. In this same decision, the Pre<Appeal Judge denied
Kalimanzira’s request to file an amended netice -of appeal within 30 days of the filing of the French translation of the
Trial Judgemerit,

* Callixte ‘Kalimanzira’s Appeal Brief, ‘1 -February 2010, Kalimanzira filed his brief confidentially. On 5 March 2010,
the Pre-Appeal Judge granted the Prosecution request to order him 1o file & public version. See Decision on the
Prosecitiorni’s Motion Requesting a“Publ:c Filing of Callixte Kalimanzira’s Appéllant’s Brief, 5 March 2010. The public
version was filed.on 30 March 2010,

5 Decision on-Callixte Kalimanzira's Motion for Leave to Amend His Notice of Appeal 5 March 2010

6 Amended Notice of Appeal, 8 March 2010. ﬁ \\4

? Prosecutoi’s Regpondent Brief, 29 March 2010.
¥ Decision onCallixte Kalimanzira’s Motion for an Extension of Time for the Filing of His Reply Brief, 6 April 2010.

9 Callixte Kalimanzira’s Brief in ‘Reply, 13 April 2010.
' prosecutor’s Notice of Appeal, 22 July 2009.
"! Prosecutor’s Appellant’s Brief, 5 October 2009.
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40-day extension of time for the filing of his Respondent’s brief from the filing of the Frcnch.
translations of the Prdsacuti'on’-s Appellant’s Brief and the Trial Judgement. 2-0n 19 January 2010,
Kalimanzira filed his Respondent’s brief. 3 The Prosecution filed its Reply brief on 25 January
- 2010,

B. Assignment of Judges

6. On 10 July 2009, the Presiding Judge of the Appeals Chamber .assigned the following
Judges to hear the appeal: Judge Patrick Robinson, presxdmg, Judge Mehmet Guney, Judge Fausto
Pocar, Judge Andrésia Vaz, and Judge Carmel Agius. "> On 20 July 2009, the Presmmg Judge
designated Judge Vaz as the Pre- -Appeal Judge.'® On 5 February 2010, the Presiding Judge of the
Appeals Chamber replaced himself with Judge Theodor Meron.'” The Bench then elected Judge
Meron as the Presiding Judge in this case."® On 4 March 2010, Judge Meron designated himself as
the Pre-Appeal J udge

C. Motlon Related to the Admnssnon of Addmonal Ev1dence

7. On 12 March 2010, Kalimanzira filed a mo‘t-ion for the admission of additional evidence ?’
The Prosecution responded on 12 April 2010.%' Kalimanzira did not file a reply. On 11 June 2010,
the .PrcsAppeé-l Tudge, after consulting with the Bench, decided to defcf co_nsideratién of the motion
until afterthe appeal -hear'in-g.”-‘On 21 September 2010, the Appeals Chamber denied Ka’liméniira’»s‘ _

" motion in a confidential decision,*

12 Decision on Callixte Kalimanzira’s Motion for an Extension of Time for the Filing of HIS Respondent’s Brief, 26
Qctober 2009,
13 Observations on the Prosecutor’s Appellant’s Brief Dated 5 October 2009, 19 January 2010. The Prosecution
challenged this submission because it was filed one day late and allegedly did not correspond to the requiremenis for a
Respondent’s brief. It also sought sanctions, The Appeals Chamber accepted the filing of the submission and considered
it as the Respondent’s brief, Tt denied the request for sanctions. See Decision on the Prosecution’s Requests Made in
Rclauon to Kalimanzira’s “Observations on the Prosecutor’s Appellant's Brief Dated 5 October 2009, 5 March 2010.

* The Prosecutor’s Response to Respondent Callixte Kalimanzira’s “Observations on the Prosecutor’s Appellant’s
Brief Dated 5 October 2009”, 25 January 2010.
'S Order Assigning Judges:to a Case Before the Appeals Chamber, 10 July 2009.
' Order Designating a Pre-Appeal Judge, 20 July 2009.
' Order Replacing a Judge in a‘Case Before the Appeals Chamber, 5 February 2010,
'® Order.Designating a Pre-Appeal Judge, 4 March 2010. <-—§ \\’]
% Order Designating a Pre-Appeal Judge, 4 March 2010,
2 Motion to Admit Additional Bvidence, 12 March 2010 (“Motion™).
2! Prosecutor’s Response to “Motion to Admit Additional Evidence”, 12 April 2010 (“Response”).
22 Decision Deferring Consideration of Kalimanzira’s Motion for the Admission of Additional Evidence on Appeal, 11
June 2010,
2 Deeision on Kalimanzira’s Motion for the Admission of Additional Evidence on Appeal, 21 September 2010.
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D, Hearing of the -Appeals

8. On2 June 2010, the Pre-Appeal Judge dcrued Kallmanmra s motmn to postpone: the hearlng
in light of the arrest of a counsel for appellant in another case beforc the Tribunal by Rwandan
authorities.?* ‘On 11 June 2010, the Pre-Appeal Judgc denied a second motion to postpone the '
hearing on the same basis.” On 14 June 2010, the parties presented their oral arguments at a
hearing held in Arusha, T.anzama, in accordance with the Scheduling Order of 20 May 2010.%

2 Decision on Kalimanzira’s Request to Postpone the Appeal Hearing, 2 June 2010,
2% Decision on Kalimanzira's Second Request to Postpone the Appeal Hearing, 11 June 2010,
% Scheduling Order, 20 May 2010,
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" IX. ANNEX B - CITED MATERIALS AND DEFINED TERMS

A. Jurisprudence

1. ICTR

- AKAYESU

The Prosecutor v. Jean-Paul Akayesu Case No. ICTR-96-4-T, Judgement 2 Septernber 1998
(“Akayesu Trial Judgement”).

The Prosecutor v. Jean-Paul Akayesu Case No. ICTR-96-4-A, Judgement 1 June 2001 (“Akayesu
Appeal Judgement”). _

BAGILISHEMA

The Prosecutor v. Ignace Bagzlcshema Case No. ICTR-95-1A- A Judgement (Reasons) 3 July
2002 (“Bagilishema Appeal Judgement”) ,

BTIQIN’BZ[
The Prosecutor v. Simon Bakmdz, ‘Case No. ICTR-01-72-T, Judgement 2 December 2008 (“Bikin’d:’
Tnal Judgement”).

Simon Bikindi v. The Prosecutor, Case No ICTR-01-72-A, Judgement 18 March 2010 (“szmdl
Appeal Judgement™). '

'GACITSI

Sylvestre Gacumbitsi v. The Prosecutor, Case No ICTR-2001-64-A, Judgement 7 July 2006
(““Gacumbitsi Appeal Jadgement™), :

The Prosecutor v. Juvénal Kajelijeli, Case No. ICTR-98-44A-T, Judgement and Sentence,
1 December 2003 (“Kajelijeli Trial Judgement”),

Juvénal Kajelijeli v. The Prosecutor, Case No. ICTR-98-44A-A, Judgement, 23 May 2005
(“Kajelijeli Appeal Judgement”).

KAMUHANDA

Jean de Dieu Kamuhanda v. The Prosecutor, Case No. ICTR-99-54A-A, Judgement,
19 September 2005 (“Kamuhanda Appeal Judgement”).

KARERA
Frangois Karera v. The Prosecutor, Case No. ICTR-01-74-A, Judgement, 2 February 2009

(“Karera Appeal Judgement™).
* I
KAYISHEMA and RUZINDANA _

The Prosecutor v. Clément Kayishema and Obed Ruzindana, Case No. ICTR-95-1-A, Judgement
(Reasons), 1 June 2001 (“Kayishema and Ruzindana Appeal Judgement™).

4
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MUHIMANA

Mikaeli Muhimana v. The Prosecutor, Case No. ICTR 95- 1B~A Judgement, 21 May 2007
(“Muhtmana Appeal Judgement”)

MUSEMA
Alfred Musema v. The Prosecutor, Case No. ICTR-96-13-A, Judgement 6 November 2001
(“Musema Appeal Judgement”).

The Prosecutor v. Tharczsse Muvunyi, Case No. ICTR-2000-55A-T, Judgement and Sentence,
12 September 2006 (“Muvuny! Trial Judgement”) :

Tharcisse Muvunyt v. The Prosecutor, Case No, ICTR-2000-55A-A, Judgement 29 August 2008'
(“Muvunyi Appeal J udgement”)

" NAHIMANA et al.

Ferdinand Nahzmana, Jean-Bosco Barayagwiza and Hassan Ngeze v. The Prosecutor, Case No.
ICTR 99-52-A, Judgemem 28 Nevember 2007 (“Nahzmana et al. Appeal Judgemelt”)

N CHAMIHIGO

Siméon Ncham:htge v. The Prosecutor, Case No. ICTR-2001-63-A, Judgement 18 March 2010
_ (“Nchamth:go Appeal Judgement ).

NDMABAHZ'I

Emmanuel Ndindabahiziv. The Prosecutor Case No. ICTR-01-71-A, Judgement 16 January 2007
_(“Ndmdabahtzt Appeal Judgement ).

'_NIYITEGEKA

The Prosecutor v. Eliézer Niyitegeka, Case No. JCTR-96-14-T, Judgement -and Sentence,
16 May 2003 (“Niyitegeka Trial Judgement™).

Eliézer Niyitegeka v. The Prosecutor, Case No. ICTR-96-14-A, Judgement, 9 July 2004
(“Niyitegeka Appeal Judgement”). '

NTAGERURA et al.

The Prosecutor v, André Ntagerura, Emmanuel Bagambtkz and Samuel Imanishimwe, Case No.
ICTR-99-46-A, Judgement, 7 July 2006 (“Ntagerura et al. Appeal Judgement”).

NTAKIRUTIMANA

The Prosecutor v. Elizaphan Ntakirutimana and Gérard Ntakirutimana, Case Nos. ICTR-96-10-T
and ICTR-96-17-T, Judgement and Sentence, 21 February 2003 (“Ntakirutimana Trial
Judgement™). '

The Prosecutor v. Elizaphan Ntakirutimana and Gérard Ntakirutimana, Case Nos. TCTR-96-10-A
and ICTR-96-17-A, Judgement, 13 December 2004 (“Ntakirutimana Appeal Judgement”).

—TM
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RUGGIU

The. Prosecutor v. Georges Ruggiu, Case No. ICTR-97-32-], Judgement and Sentence, 1 June 2000
(“Ruggzu Trial Judgemcnt") : .

RUKUNDO
The Prosecutor v. Emmanuel Rukundo, Case No, ICTR-2001-70-T, Judgement, 27 February 2009
(“Rukundo Trial Judgement”).

RUTAGANDA
Georges Anderson Nderubumwe Rutaganda v. The Prosecutor, Case No. ICTR-96-3-A, ) udgement,
26 May 2003 (“Rufaganda Appeal Judgement”).

SEMANZA
The Prosecutor v. Laurent Semanza, Case No. ICTR-97-20-T, Judgement and Sentence,
15 May 2003 (“Semanza Trial Judgement™).

Laurent Semanza v. The Prosecutor, Case No. ICTR-97-20-A, Judgement, 20 May 2005 (“Semanza
Appeal Judgement”). ‘ '

* SEROMBA

The Prosecutor v. Athanase Seromba, Casc No. ICTR 2001 66-A Judgement, 12 March 2008
(“Seromba Appeal Judgement”).

SIMBA
Aloys Simba v. The Prosecutor, Case No ICTR-Ol -76-A, Judgement, 27 November 2007 (“Scmba'
Appeal Jud gement”) '

ZIGIRANYIRAZO

Protais Zigiranyirazo v. The Prosector, Case No. ICTR-01-73-A, Judgement, 16 Novembér 2009
(“Zigiranyirazo Appeal Judgement”).

2. IC

ALEKSOVSKI

Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-A, Judgement, 24 March 2000
(“Aleksovski Appeal Judgement™).

BLAGOJEVIC
Prosecutor v. Vidoje Blagojevic and Dragan Joki¢, Case No. IT-02-06-A, Judgement, 9 May 2007
(“Blagojevic and Joki¢ Appeal _'Judgem'ent”).
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BLASKIC

Prosecutor v. Tihomir Blaskic, Case No. IT—95 14 A, Judgement 29 July 2004 (“Blaskic Appeal
Judgement™).

BOSKOSKI

Prosecutor v. Ljube BoSkoski and Johan Tarculovski, Case No. IT 04-82-A, Judgement,
19 May 2010 (“BOSkOSkl and Tarculovski Appeal Judgement”).

BRDANIN

Prosecutor v. Radoslay Brdamn, Case No. IT-99- 36 A, Judgement 3 Apnl 2007 (“Brdanm Appeal
: Judgcment”) -

'DELALIC etal

Presecutor v. Zejnil Delali¢, Zdravko Mucic (aka “Pavo ), Hazim Delic. and Esad LandZo (aka
“Zenga”), Case No. IT-96-21-A, Judgement, 20 February 2001 (“Delalic et al. Appeal'
.Judgement")

F URUNDZIJA '

Prosecutor v. Anto Furund¥ija, Case No. IT-95-17/1-A, Judgemem 21 July 2000 (“Furundzya |
Appeal J udgemcnt”)

HADZIHASANOVIC and KUBURA .

Prosecutor v. Enver ;Hddéi-hasanavic‘ 'and Amir Kubura, Céée No. IT-01-47-A, Judgement,
22 April 2008 (“Hadzihasanovic.and Kubura Appeal Judgement”).

HALILOVIC

Prosecutor v. Sefer Halilovi¢, Case No. IT-01-48- A Judgement, 16 October 2{)07 (“Hahlowc
Appeal Judgement”).

KORDIC and CERKEZ

Prosecutor v. Dario Kordic and Mario Cerkez, Case No. IT-95-14/2-A, Judgement, 17 December
2004 (“Kordic and Cerkez Appeal Judgement™).

KRSTIC

Prosecutor v. Radislav Krsti¢, Case No. IT-98-33-A, Judgement, 19 April 2004 (“Krstzc Appeal
Judgemcnt”)

KUPRESKIC et al.

Prosecutor v. Zoran Kupreskic, erjan Kupreskic, Viatko Kupredkic, Drago Josipovic and Viadimir
Santic, Case No. IT-95-16-A, Appeal Judgement, 23 ‘October 2001 (“Kupreskic et al. Appeal

Judgement”). —~
M
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KVOCKA et al.

Prosecutor v. Miroslay Kvodka, Mlado Radi¢, Zoran Zigic and Dragobub Pread, Case No. IT-98-
30/1-A, Judgement, 28 February 2005 (“Rvocka et al. Appeal Judg_er_ncnt”)

LIMAJ et al.
Prosecutor v. Fatmir Limaj, Haradin Bala and Isak Musliu, Case No. IT-03-66-A, Judgement,
27 September 2007 (“Limaj et-al. Appeal Judgement™).

MRKSIC and éLJIVANéANIN

Prosecutor v. Mile Mrksi¢ and Veselin Sljivancanin, Casc No. IT-95-13/1-A, Judgement, |
5 May 2009 (“Mrksic and Sijivancanin Appeal Judgement”),

NALETILIC and MARTINOVIC

Prosecutor v. Miaden Naletili¢, a.k.a. “Tuta” and Vinko Martinovic, a.k.a. “Srela 7. Case No. IT-
98-34-A, Judgement, 3 May 2006 (“Naletili¢ and Martinovi¢ Appeal Judgement”).

BLAGOJE SIMIC |
Prosecutor v. Blagoje Simic, Case No. IT-95-9-A, Judgement, 28 November 2006 (“Blagoje Simic
Appeal Judgement”). '

TADIC | |
Prosecutor v. Dusko Tadic, Case No. IT-94-1-A, Judgement, 15July 1999 (“Tadic Appeal
Judgement”). -
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B. Defined Terms and Abbreviations

Defence
Callixte Kalimanzira or his defence team, as appropriate.
Genocide Convention

-Convention for the Preventlon and Punishment of the Crime of Genocide, adopted
9 December 1948, 78 U.N.T.S. 277 (cntcred into force 12 January 1951)

ICTR

International Criminal Trlbunal for the Prosecution of Persons Responsible for Genomde and ‘Other
Serious Vlolatlons of I"ntemauenal Humamtanan Law Committed in the Tcmtery of Rwanda and
__-_-Rwandan C1tlzens Rcsponsﬂ)le fer Genomde and Othcr Such V1ola‘nons Commltted in the Temtory_

of Nclghbourmg States between 13 anuary 1994 and 31 Deccmber 1994
ICTY

International Tribunal for the Prosecution of Persons Responsible for Serious Violations of

International Humanitarian Law ‘Committed in the Territory of the Former Yugoslavia since 1991
Indictment

The Prosecutor v. Callixte Kalimanzira, Case No. ICTR-2005-88-1, Indictment Filed on 21 July
2005, 21 July 2005 "

Kalimanzira Appeal Brief

Callixte Kalimanzira’s Appellant’s Brief, 1 February 2010

Kalimanzira Final Trial Brief

The Prosecutor v. Callixte Kalimanzira, Case No. ICTR-05-88-T, Closing Brief, 2 April 2009
Kalimanzira Notice of A;ppeﬁl — \\J

)

Amended Notice of Appeal, 8 March 2010
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Kalimanzira Pre-Trial Brief

The Prosecutor v. Callixte Kalimanzira, Case No. ICTR-05-88-T, Defence Pre-Trial Brief, .
17 September 2008 o ' '

Kaliman:z'ira Reply Brief.

‘Callixte Kalimanzira’s Brief in Reply, 13 April 2010
' Kalimanzira Response Brief |

Observations on the Prosecutor’s Appellant’s Brief Dated 5 October 2009, '1:9.J'anuaw 2010

[RND .

Mouvement-.R‘évolutionnaire Nationql pour la Démocratie et le Développement
n. (nn.)

footnote (footnotes)

p. (pp.)

page (pages)
" para; (paras)

paragraph (paragraphs)

Prosecution Appeal Brief

ﬁosecutor’s Appellant’s Brief, 5 October 2009

Prosecution Notice of Appeal

Prosecutor’s Notice of Appeal, 22 July 2009

Prosecution Pre-Trial Brief

N W

The Prosecutor v. Callixte Kalimanzira, Case No. ICTR-2005-88-PT, Prosecutor’s Pre-Trial Brief,
16 April 2008
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Prosecut?ion Reply Brief

The Prosccutor s Respcmse to Respondent Callixte Kalimanzira’s “Observatlons on the

Prosecutor s Appellant s Biief’ Dated 5 Qctober 2009, 25 January 2010

: Prosecutlzon'Resp_onse Brief

Prosecutor’s Respondent Brief, 29 March 2010

RPF |

Rwandan 'Patridtic Front

Rules

Rule; of Procedure and Evidence of the _I_-nte‘;rnaﬁonal Criminal Tribunal for.—iRWanda
RTLM

Radio Télévision Libre des Mizzés Collines

Sixth Committee |

- The Sixth xComnnttec is one of the six main committees in the Umted Natlons Gencral Assembly _

_and 1ts pnmary forum for the consideration of legal questions.
Statute

Statute of the International Criminal Tribunal for Rwanda established by Security Council
Resolution 955

T.
Transcript
Trial Judgement _ r—\\ \\/]

The Prosecutor v. Callixte Kalimanzira, Case No. ICTR-05-88-T, Judgement, 22 June 2009
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